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Appended to this Briefing are a few examples of formal complaints and/or further representations made by the RLC following an Home Office asylum interview, which could not have been made but for representation at the interview:

Introduction

1. These Regulations will remove legal aid provision for representation at Home Office asylum interviews.  The Government says of representation:

“…in the majority of cases, it is unnecessary, of no benefit to the client and a waste of public funds.”

2. It is intended, therefore, that legal aid be withdrawn except for interviews:

· of unaccompanied minors

· of those going through fast-track initial decision-making processes

· of those with a verifiable mental incapacity

· at a police station or conducted under PACE 1984

· of those alleged to pose a threat to national security

3. The Government’s assertion that representation in all other cases is unnecessary is made without evidence or it would seem investigation.  Moreover, it is wrong.  Representation at interview is of substantial benefit to an asylum-seeking interviewee and is a vital measure towards the integrity and efficiency of the asylum process.  The withdrawal of legal aid funding will further reduce the safety of initial decision-making, further complicate and frustrate the efficiency of the appeal process and likely precipitate new legal challenges concerning the asylum process.

4. These concerns would remain whatever the quality of the initial decision-making process, of which the interview forms a critical part.  However, these concerns are particularly acute when considered alongside substantial concerns as to the quality of that process.  Both the Home Affairs Committee
 and the Constitutional Affairs Committee
 have recently issued reports finding there to be serious flaws in initial decision-making; and indeed flaws so serious that both Committee’s recommended that current proposals for reform of the appeal process should be placed on hold.
  

The value of representation at interview

5. Observations here are founded upon the premise that it is in the interests of all concerned (including the Home Office, Immigration Appellate Authority, asylum-seekers and the public) that the asylum process should encourage full disclosure at the earliest possible stage because that provides the opportunity for accurate and fair decision-making at all stages of the process and reduces the likelihood of delay and extended litigation.

6. Asylum-seekers are generally unfamiliar with a formal process of interview, and many have particularly bad experiences of authority.  Most will not speak English.  The mere presence, therefore, of a representative, is of itself a vital factor in creating an environment, in which an asylum-seeker is best likely to provide full disclosure.

7. The Home Office appears to accept this much, or some way close.  It is understood from an announcement at a recent Stakeholder’s Meeting at the Home Office than certain vulnerable individuals will be allowed to take relatives or friends into an Home Office asylum interview.  This, however, begs serious questions as to confidentiality; and ironically may further impede disclosure where, for instance, the asylum-seeker does not want his or her friend to know of the torture or rape they suffered.

8. Representation is all the more necessary by virtue of the nature of the asylum process, in which the interview and the individual’s testimony is of peculiar significance.  Unlike in criminal investigations, where it would hardly be contemplated that representation at interview is unnecessary, this evidence will in most cases be the only evidence directly concerning the subject matter of the enquiry – the asylum claim.

9. Moreover, in addition to the individual cultural, linguistic and historical inhibitions facing the asylum-seeking interviewee, the interview is further compromised by the fact that the interviewer (unlike in a police interview) represents the body that investigates, decides upon and in subsequent adversarial appeal proceedings litigates that subject matter.

10. The purpose of representation at interview includes ensuring appropriate conduct on the part of interviewer and interpreter.  This is all the more important in view of the factors previously identified, which demonstrate the vulnerability of an asylum-seeking interviewee such that it is clear that in most cases he or she would not be in a position to secure this for themselves.

11. There are several ways in which an interview may prove inappropriate or unsafe:

· conduct on the part of the interviewer or interpreter may be deliberately or unintentionally intimidating 

· the interviewer may fail to adequately follow-up answers or explore the substance of the asylum claim 

· the interviewer may use technical terms in questions or pose very long questions, which may be summarised in the record so the technical nature or complexity is not there disclosed 

· the interpretation may be inaccurate or otherwise inadequate for the interviewee 

· the record made by the interviewer may be inaccurate either by wrongly recording what was said or failing to fully record what was said (whether by interviewer or interviewee) 

· the record, even if accurate as to what was said, may fail to record or wrongly record important aspects of demeanour of the interviewee (or indeed interviewer and interpreter) 

· even where the record records some aspects of demeanour, it is nevertheless unlikely to reveal the true extent of any such behaviour (particularly of the client) and thereby not disclose its true implication

12. The foregoing inadequacies cannot be satisfactorily addressed unless the asylum-seeking interviewee is represented at the interview.  This is because the Home Office record of the interview will not of itself reveal any of these problems.  Moreover, whereas some interviewees may be in a position to report improper conduct at interview to a representative after interview, errors of interpretation of the interviewee’s answers and errors in the record may simply not be apparent to an asylum-seeker at the time of his or her interview.

Increased cost and delay

13. It is often the case that the asylum interview plays a predominant or determining role in the decision of an asylum claim – both at first instance and on appeal.  It follows that appropriate representation would require careful enquiry of the asylum-seeker (including but not limited to read-back of the record with interpreter) after each interview.  Even this would prove inadequate in several cases where a vulnerable asylum-seeker was simply unable or unwilling to express his or her concerns as to the interview.  

14. As stated, currently asylum interviews often play a predominant role in the asylum process.  The importance of the interview, however, may become even more significant in view of new measures in the current Asylum and Immigration Bill
 whereby certain factors, including “behaviour” on the part of the asylum-seeker are to be taken as giving adverse indication of the asylum-seeker’s credibility.  Such “behaviour” may include the asylum-seeker’s conduct or demeanour at interview.  In such circumstances, the requirement that a representative undertake careful enquiry with the asylum-seeker concerning his or her interview would be particularly compelling.

15. That requirement would be additional to work currently carried out by a representative.  Currently, representation at the interview means such an enquiry is unnecessary because the representative and representative’s interpreter have already provided the checks on propriety in the course of the Home Office asylum interview.  Not only would this new enquiry extend the amount of time spent generally on preparing and presenting an asylum claim; it may prove more time consuming than attendance at the interview and accordingly more expensive.

16. Moreover, it is ultimately likely that significant additional expense would be incurred.  The importance of the interview record would mean that litigation on the record or conduct of the interview would be likely in several cases.  This might take the form in some cases of judicial review challenges to the interview itself.  In many cases, it would likely lead to more extensive litigation of the record and conduct of the interview in the course of any appeal.  

17. Such costs would be likely compounded by the fact that removing the representative from the Home Office asylum interview removes incentive for the interviewer and interpreter to ensure fair conduct of the interview.  In some cases, this may encourage or allow abuse.  In other cases, it may have an equally negative effect by simply encouraging or allowing for less scruple on the part of interviewer and interpreter to ensure fair conduct.  Thus the incidence of circumstances requiring or encouraging further litigation and cost would be increased.  Even if additional litigation is avoided, this will likely be at the expense of administrative delay, while wranglings over the interview continued – in some cases, perhaps, resulting in the need for a new interview.

18. There has previously been judicial review litigation regarding Home Office asylum interviews concerning the rejection of an asylum-seeker’s request to tape record the interview.  Although, some serious shortcomings regarding the conduct and record of interviews were noted, it was accepted that tape-recording was unnecessary.  Significantly, the reasons for that judgment included:

“This particular [asylum-seeker] will be accompanied by his representative and, if he chooses, his own interpreter…”

Exceptions

19. The Government proposal is that certain interview situations would be treated as exceptional and funding made available for representation.  However, in proposing exceptions the Government exposes the weakness in the proposal to remove funding generally.

20. Leaving aside those exceptions relating to potential criminal prosecutions, provision for exceptions must be founded upon recognition of the vulnerability of the individual asylum-seeker to the matters addressed previously.  However, it is readily apparent that those matters are not exclusive to individuals within the exceptions.  

21. Moreover, the categories of exception are arguably somewhat arbitrary in that equally strong cases for exception might, for instance, be made on grounds of gender or history of torture.   

22. Conversely, however, it may be those not falling within the current exceptions or any likely amended exceptions would be most vulnerable to matters of concern expressed previously.  An asylum-seeker not identifiably within a generally higher or exceptional vulnerable category may find his or her prospects on any challenge to the appropriateness or adequacy of the interview thereby militated against.  Similarly, such an ‘unexceptional’ individual may be more prejudiced by the application of clause 7 – see paragraph 14 (above).

Non-suspensive refusals

23. Those that may be subject to non-suspensive refusals would be particularly prejudiced by any error at interview.  The possibility of rectifying such error on appeal would be greatly curtailed because the individual will at that stage have been removed and hence not available to give oral evidence at the appeal.  Moreover, if such a procedural error has led to a substantive error in analysing the asylum claim, the UK may be in breach of its international obligations and the individual exposed to persecution.  It is noted that the current Asylum and Immigration Bill
 will greatly extend the power to remove prior to any appeal.  It is not clear that non-suspensive refusals will always be restricted to those that have passed through fast-track processes, which fall within the suggested exceptions.

Conclusion

24. There are several and serious reasons why the proposed withdrawal of funding for representation at Home Office asylum interview would prove to the detriment of asylum-seekers and to the efficiency, cost and integrity of the asylum process.

25. These observations are further compounded by:

· the high incidence of inadequacy within the initial decision-making process – if, as is widely recognised, initial decision-making is of frequently poor quality, this both points (a) to the likelihood of concerns expressed in this Briefing being realised and (b) to the serious consequences of their being realised
 

· the recognised problem of poor quality representation – this, coupled with further restrictions on legal aid funding, can only further embed problems of quality where poor representatives choose not to spend time identifying problems with the record or conduct of the interview because of funded-hours limits: moreover, such problems will likely then arise at appeal hearing in the course of the asylum-seeker’s evidence causing substantial disruption to and possible adjournment of such hearings 

26. In conclusion, for reasons of justice, efficiency and cost, the proposal to remove legal aid funding for representation at Home Office asylum interviews should not be implemented.

FURTHER INFORMATION PLEASE CONTACT: 

Emma Saunders (020-7780 3235); or 

Steve Symonds (020-7780 3274) 

at the Refugee Legal Centre

APPENDIX

The following are some examples of formal complaints and/or further representations made by the RLC following an Home Office asylum interview, which could not have been made but for representation at the interview.  Where conclusions to the particular claim are know, these are included though it cannot be firmly asserted that any grant of leave directly resulted from any particular complaint or representation:

20015631: An RLC outdoor clerk noted poor command of English by the interpreter, and a tendency to pull faces and raise her voice by the interviewer.  Although there was no suggestion that this was intentional, it was noted in subsequent representations that the client was traumatised and suffering mental ill-health and this interfered with his answers.  Representations were able to identify a particular point in the interview where his answers had been affected.  It is noted that at the end of the interview the interviewer indicated the possibility of a new interview.  Exceptional Leave to Remain was granted.

20022896: An RLC outdoor clerk noted serious problems with the interpreting, and that Dari had been used whereas Farsi ought to have been used.

20015994: An RLC outdoor clerk noted that Farsi was used whereas Dari had been requested.  This had limited the client’s ability to express himself.  It was noted that the interviewer insisted that the interview proceed otherwise the claim would be decided without interview.  Exceptional Leave to Remain was granted.

20028128: An RLC outdoor clerk noted aggressiveness on the part of the interviewer.  Additional anxiety was caused by the interviewer insisting that the client remove his personal documents (which he had brought as corroborative of his claim) to the window sill rather than the table where he had placed them.  Later, when he stood to retrieve a document relevant to a particular question he was told to sit down.  Later, when he mentioned some other document, he was asked why he had not shown this earlier – the reason being the interviewer had effectively asked him to remove the documents.  The outdoor clerk requested to make a formal complaint to a senior officer at the interview.  Indefinite Leave to Remain was granted.

20014177: An RLC outdoor clerk and interpreter recorded several errors on the part of the interpreter including gross misstatements by the interpreter of questions and answers.  These included where the client answered ‘no’ to two direct questions, which were wholly misinterpreted.  If the RLC interpreter was not there, the record would simply have been that the client told an untruth, whereas in fact although the answer was correctly recorded, it had been given in response to a different question effectively posed by interpreter rather than the one asked by the interviewer.

20021185: An RLC outdoor clerk noted several failures by the interviewer to fully record the answers given, including wholesale ignoring of answers of considerable length which went directly to the consequences of a relationship and child outside of wedlock for an Iranian woman.  A further elaboration of her fears by the client at the end of the interview was met with the response that because the interview was over the interviewer could not record that.  The client won on appeal.

20025647: An RLC outdoor clerk noted that the Home Office interpreter was especially aggressive to client, and RLC representative and interpreter; and noted several statements by the client that were not recorded in the interview record, and others that were wrongly interpreted.  
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� First Report of Session 2003-4 published 16 December 2003 at paragraph 6, Conclusions and recommendations: “The real flaws in the system appear to be at the stage of initial decision-making, not that of appeal.  We recommend that the implementation of the new asylum appeals system should be contingent on a significant improvement in initial decision-making having been demonstrated.”


� Second Report of Session 2003-4 published 26 February 2004 at paragraph 46: “…we recommend that the removal of a formal tier of appeal should not be undertaken until it can be shown that there has been significant improvement in initial decision-making…”


� Further criticism of Home Office decision-making has recently been forcefully made within the recent report of Amnesty International, Get It Right: How Home Office Decision Making Fails Refugees, 9 February 2004.


� see Clause 7 of the Asylum and Immigration (Treatment of Claimants etc.) Bill


� see Mapah v SSHD (CO/1357/2002) 25 February 2003 Pitchford J at paragraph 50


� see Clauses 15 & 18 of, and Schedule 3 to the Asylum and Immigration (Treatment of Claimants etc.) Bill


� e.g. see reports referred to at paragraph 4 of this Briefing
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