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CONSULTATION PAPER CP(L) 30/04 

The Asylum and Immigration Tribunal – The Legal Aid Arrangements for Onward Appeals
Introduction:
1. The RLC has several and serious concerns regarding the proposed Regulations introduced within this Consultation Paper, and the viability of the asylum appeals process if subjected to the proposed funding regime.  That process cannot, in our view, remain viable unless the role of independent lawyers, providing representation to asylum-seekers subject to that process, also remains viable.  Whereas we recognise that such independent lawyers must rightly be held to account for the quality of their representation, we believe that these proposals would provide further reason for good lawyers to reconsider their participation in this area of work; and enable poor lawyers to continue their operations in this area by simply declining to conduct appeals through that part of the process that is subject to the new financial risk.  The RLC also has grave concerns as to the financial viability of it continuing to conduct such appeals.

2. Nevertheless, we welcome the opportunity to comment upon the proposals.  Our response is divided into various sections as follows:

· The Consultation Process: we have discrete concerns regarding the process that has been adopted
· General Overview & Problem of Risk Introduced: we have general concerns regarding the appropriateness of the introduction of risk as envisaged within the proposed Regulations; and offer some general observations about the funding regime proposed and its stated justification
· The Department’s Questions: responses to the Questions set out within the Consultation Paper are provided, each under separate heading
· Viability for Not-for-Profits: we are seeking advice from the Charity Commissioners and our Trustees, but have serious concerns regarding how the financial risk introduced by the proposed funding regime may affect not-for-profit and charitable representatives, such as the RLC
· Conclusions: our most profound concerns are summarised
The Consultation Process
3. The proposed funding regime is clearly controversial.  Professor Vernon Bogdanor is not alone in his view that:

“It will in effect exclude the courts from jurisdiction over decisions made by the tribunal…  the protection given by the Human Rights Act, in terms of judicial review of administrative decisions, will become illusory.  This is a serious violation of the rule of law.”

4. In the circumstances, it is very disappointing that the Department should consult upon the discrete issue of “a risk premium” (Question 10) without giving any indication as to what level may be proposed
.  No complete assessment of the funding regime is possible if this discrete aspect, which the Department clearly views as a central feature towards making the regime viable, is simply left hanging.

5. A further inadequacy with the consultation is that it is not yet clear how the Administrative Court will regulate applications – (a) who will have standing to bring these applications?; and (b) what test will the court apply in deciding whether or not to grant reconsideration?

6. The RLC also considers that the consultation process would have been improved by taking consultation upon the proposed funding regime alongside the consultation upon the proposed new procedure rules
.  The ultimate issue must be the efficiency, effectiveness and justice of the new AIT appeals process and that must be judged by reference to both sets of proposals and their juxtaposition.

General Overview & Problem of Risk Introduced:
7. The RLC regards the proposed funding regime as unwelcome, unjustified and a serious stripping away of fundamental rights to representation and access to judicial scrutiny and remedy.  We recognise that the proposals stem from the powers granted the Secretary of State within section 103D of the Nationality, Immigration and Asylum Act 2002.  However, we consider that the proposed Regulations fail to reflect either the aim, said to be necessary by the Government when introducing section 103D, or the terms of section 103D as passed by Parliament.

8. The starting point must be that in any error of law jurisdiction, such as that under section 103A, legal representation will be a necessary component of any just and effective appeals system.  Asylum-seekers are routinely prevented from financially supporting themselves through work, so the importance of public funding for this representation is vital for any asylum-seeker, whose appeal is dismissed by the AIT yet has meritorious grounds for onward appeal.  This is because without a lawyer they will not be able to identify the errors of law in the AIT’s decision.

9. The Government made plain, when seeking the power to introduce a funding regime of this sort, that its concern was with poor or bad representatives bringing unmeritorious applications and appeals beyond the first instance determination of an Adjudicator (“onward appeals”).  The Government expressly accepted that its concern did not apply to good lawyers:

“We are asking lawyers to share the risk with the taxpayer when deciding whether there is an arguable case against the tribunal determination and if it should be challenged.  We believe that will lead to lawyers giving a more rigorous examination to the prospects of the case succeeding.  Good lawyers will already be doing this, but we want to encourage this throughout the profession.”

10. Moreover, this recognition that good lawyers’ practice was not in need of reform, whereas the intent was to change the practice of other lawyers, was repeated elsewhere in the debates on these proposals for a new funding regime.
  

11. Further, the RLC notes that the Government sought to support its concerns with statistics indicating that applications for permission to appeal against first instance Adjudicator determinations were refused in nearly two-thirds of cases (63.7%); and that, where permission was granted, appeals before the Immigration Appeal Tribunal were dismissed in more than two-fifths of cases (41%) and remitted in the greater number of the remainder (44%).

12. The proposed funding regime introduces a concept of risk-taking, whereby any representative seeking to make further challenge to the initial decision of the Asylum and Immigration Tribunal (“AIT”) will be required to take a financial risk through various stages (an application for reconsideration to the AIT and/or Administrative Court, a reconsideration hearing on error of law before the AIT, which hearing may turn into a full hearing with oral evidence on the substance of the asylum claim) before receiving an answer to whether any funding will be payable for what will inevitably be a considerable outlay of work
.  This is said to operate as a disincentive to those bringing unmeritorious onward appeals.

13. The RLC also notes that the Government, when introducing section 103D, had indicated dissatisfaction with the numbers of appeals remitted.  This dissatisfaction appeared to indicate that the Government considered that several of these appeals were unmeritorious, and accordingly ought not to have been brought by representatives.

14. It is necessary to consider the practicalities within the asylum process.  Many asylum claims and appeals turn on decisions about the asylum-seeker’s credibility.  Many of those appeals pursued before the Immigration Appeal Tribunal are founded upon errors of law by the Adjudicator when assessing credibility.  Sometimes the Adjudicator has failed to have regard to relevant evidence before rejecting an asylum-seeker’s credibility.  Sometimes the Adjudicator has misdirected him/herself upon the background country evidence when rejecting assertions as implausible, whereas a proper consideration of that evidence may indicate the assertion in the context of a very different society or culture is not at all implausible.  Sometimes the Adjudicator has simply misread or misunderstood the evidence, finding discrepancy or inconsistency where none exists.  There are other examples of where Adjudicators sometimes go wrong in making credibility assessments
.  In these circumstances, if the error of law is established, the Immigration Appeal Tribunal is left with no adequate assessment of the reliability of what the asylum-seeker says happened.  This explains the great majority of remittals under the current appeals system.

15. The RLC has grave concerns regarding the proposed Procedure Rules 2005, and has responded to the previous Consultation Paper regarding these.  However, it is noted that these Procedure Rules provide the means for the AIT on reconsideration to consider evidence and resolve any difficulty arising out the fact that the credibility assessment of the first AIT decision is shown to be flawed.  

16. Nevertheless, neither the concerns expressed by the Government when introducing section 103D nor the proposed Regulations engage with the problem that, where the AIT’s error of law is by reason of a flawed credibility assessment, it will simply not be clear to the representative whether the appeal will ultimately succeed.  Unless, and until, the AIT reconsiders the evidence and makes an adequate credibility assessment, the representative can do no more than ask themselves whether, if the asylum-seeker’s account is accepted, the appeal would succeed.

17. It would be wholly inappropriate for a representative to seek to step into the shoes of the AIT in order to determine the truthfulness of a client.  Of course, this is not to say that assessment of credibility has no part in the representative’s role; merely that his role must be clearly distinguished from the role of a decision-maker.  Thus, a representative will be professionally obligated not to put forward an account that they know to be false.  Also, in certain circumstances, an account may be so implausible and contrary to the objective country evidence that it is clear it will not be accepted.  However, in the great majority of appeals a representative acting in good conscience will not be able to make any more close assessment than that referred to in the previous paragraph.  Moreover, since with onward appeals the underlying merits will already have been assessed when the appeal was first brought to the AIT, the norm would be that there was no room for further assessment on credibility for the representative unless something new had occurred at the hearing before the AIT first time around.

18. It follows that the concept of risk introduced within these Regulations is simply inadequately considered, and fails to reflect the position that a good lawyer will frequently find himself confronted with concerning credibility findings.

19. Moreover, insofar as the proposed funding regime requires the representative to apply a stricter merits test than the CLR merits test for the first AIT hearing, this is manifestly unjust.  An asylum-seeker is entitled to have his/her credibility properly assessed by the AIT.  If the AIT fails to do so, the asylum-seeker should be entitled to demonstrate the error and have an equal right to proper assessment by a new member of the AIT.  A reconsideration process may provide this, but it is simply iniquitous that an asylum-seeker should face the risk of being denied representation and/or any effective appeal right for no better reason than the first AIT erred in law and wrongly decided that s/he had not told the truth.

20. The failure to appreciate the peculiar difficulty arising where the error of law concerns credibility assessment wholly undermines the fairness of the proposed funding regime.  Moreover, the RLC is of the view that the uncertainty concerning such ‘credibility’ cases would likely vitiate the viability of any proposed risk premium.  (It should be noted that the current high number of remittals reflects that the number of such ‘credibility’ cases is high, because there is generally no reason for remittal if the facts are clear or accepted when the appeal is heard by the Immigration Appeal Tribunal.) 

The Department’s Questions:

Question 1 – Do you agree that the exemption categories for the new arrangements are appropriate?
21. It would appear that a significant number of those matters highlighted as exemption categories do not, in any event, fall within the ambit of section 103D.  In fact, there is no power given to withhold funding in respect of Home Office onward appeals, further appeals to the Court of Appeal or, arguably, advice on the merits of bringing an application for reconsideration by the AIT.

22. As regards exemption for Fast Track processes, we welcome this exemption.  However, it would be useful to have an explanation of the rationale behind this.  

23. Whereas we have serious reservations about the proposed funding regime in general, we would certainly urge the Department to reconsider whether not-for-profit and/or charitable organisations should not also be exempted from these proposals in view of the concerns highlighted at paragraphs 56 to 58 (below).  It may be that these Regulations effectively prohibit not-for-profit and/or charitable organisations from continuing to provide representation in onward appeals.  Moreover, whereas the RLC could continue to represent before the AIT for the first appeal decision, if it was not viable to provide representation beyond that decision our service provision generally would be undermined.  The new five day time-limits for onward applications, coupled with the funding regime’s introduction of risk, would likely mean that we would be simply unable to refer our clients on to other representatives.  This has several and serious consequences for a not-for-profit organisation such as ourselves (some of these may also apply to private organisations):

23.1. Not bringing onward appeals would reduce the experience of the organisation, and impact upon the quality that we are currently able to bring to representation at all stages.

23.2. Not bringing onward appeals, with no effective capacity for referral, potentially leaves us with clients facing removal in violation of the Refugee and/or Human Rights Convention, yet which we are powerless to prevent.

23.3. Not bringing onward appeals, particularly in the foregoing circumstances, would likely seriously undermine the standing of the RLC since our capacity to provide effective legal representation would be significantly curtailed; and that would be something we would need to disclose generally before continuing to accept new clients, for whom we were potentially unable to provide full and effective representation throughout the asylum process.

23.4. Such curtailed participation in the asylum process would raise ethical concerns, and generally undermine the integrity of participation in the asylum process as a whole.  We suggest that in turn would undermine the integrity of the process itself
.

Question 2 – Do you agree with the transitional arrangements proposed?

24. If this, or indeed any similar, funding regime is to be implemented, we agree with the transitional arrangements proposed.

Question 3 – Which test – Option 1 or Option 2 – best achieves the aims of the new arrangements and the wishes of Parliament?

25. We do not consider that either Option 1 or Option 2 accurately reflects the will of Parliament which, as explained earlier, we understand to be to deter the bringing of unmeritorious onward appeals by poor lawyers while not interfering with the accepted, current good practice of good lawyers.

26. Both options have the effect of subjecting the poor lawyer and the good lawyer to precisely the same potential penalty; certainly the same financial inhibition.

27. Consider the situation of a good representative faced with two AIT determinations dismissing clients’ appeals.  One client may have a potential meritorious onward appeal; the other an unmeritorious one.  A poor representative may similarly have two clients in the same situation, where one client’s potential onward appeal has merit and the other’s does not.  Clearly, it would be equally inappropriate for the poor representative to fail to bring the meritorious onward appeal as it would for either representative to bring the unmeritorious one.  As the Government recognised, the good lawyer will not bring the unmeritorious onward appeal.  These provisions, therefore, are unnecessary to achieve Parliament’s intent insofar as that representative is concerned.  However, he is, nevertheless, penalised and inhibited from bringing the meritorious onward appeal because of the new financial risk.  The poor representative, on the other hand, may act inappropriately by bringing both onward appeals or by bringing neither.  Whereas these provisions do further the aim of in inhibiting the bringing of both, it cannot be Parliament’s intention that neither onward appeal is brought.  Nevertheless, it is likely that this will be the practical result of the proposed funding regime in the case of the poor representative.

28. At the same time as the introduction of financial risk, the changes to the appeals provisions to be brought in by the Asylum and Immigration (Treatment of Claimants etc.) Act 2004
 and the proposed Asylum and Immigration Tribunal (Procedure) Rules 2005 seriously reduce time limits and impose consequent increased pressure on representatives.  These clearly, especially when coupled with financial risks, inhibit the prospects of an asylum-seeker seeking to transfer from a poor to a good representative.  The following concerns flow from this:

28.1. A good representative may well be deterred from bringing a meritorious application.  Given that the Government’s position, which was apparently accepted by Parliament, was that good representatives already acted appropriately, the imposition of a new financial risk and disincentive is unnecessary for these representatives.  Moreover, it can only increase the likelihood that the good representative fails to pursue a meritorious application.

28.2. A poor representative will be deterred from bringing applications.  However, our experience is that several of these representatives have already been deterred from bringing applications, including meritorious applications
.  This appears to be by reason of recent changes: (a) the increased control upon CLR funding
; (b) the introduction of the Statutory Review regime
; and (c) the restriction of the Immigration Appeal Tribunal’s jurisdiction to error of law
.  Thus the proposed Regulations will likely exacerbate a current problem whereby meritorious applications are not brought because it is easier and financially safer to simply not bring onward appeals
.

28.3. Given the other constraints referred to (especially reduced time limits), the meritorious applications not brought by either the good or poor representative will likely not be brought by anyone else.  It will be very difficult to obtain papers from a previous representative within the appropriate time limit, and it would be a brave representative indeed (arguable, a foolish one unless financially well-endowed) who brought an application without all the papers, no matter how meritorious an application seemed on its face.  Moreover, even if all papers were obtained quickly, it would still be a substantial inhibition that the representative had not dealt with the matter previously and could never be confident of knowing everything of relevance before bringing any onward appeal.   

28.4. We note that the Department indicates a “risk premium” may be provided in an effort to offset the risk in bringing meritorious applications.  However, given the level of premium is unspecified, it is simply impossible to assess whether this would provide an adequate insurance such that meritorious applications will be made
.

28.5. Nevertheless, the introduction of a “risk premium” may introduce its own problems (which we shall address in our response to the recent LSC consultation paper).  

29. We note that the statistics presented by the Government when introducing section 103D are long out of date
.  Statutory Review is said to have been a success
, yet the Government has failed to provide any evidence as to the impact of that provision; similarly the Government has failed to provide any evidence as to the impact of the coincidental restriction of the Immigration Appeal Tribunal’s jurisdiction to error of law.  In addition, account has not been taken of the increased control upon CLR (and restriction of grants of devolved powers), introduced in April 2004
.

30. Moreover, and even more recently, the Legal Services Commission has introduced an Accreditation Scheme in the sector
.  Again, no assessment of the impact of this scheme has, or indeed as yet could have, been made.

31. In the circumstances, whereas we understand Parliament’s concern to provide the Secretary of State power to restrict funding and/or impose financial disincentives if it were shown these other measures had failed to have any significant impact upon the problem identified to Parliament, it is simply not shown that the proposed Regulations are necessary
.  What is clear, however, is they are indiscriminate in placing in jeopardy those with meritorious applications as well as those without; introducing inhibition and penalty for good lawyers as well as those who are poor.

32. In summary the RLC regards neither Option as appropriate:

32.1. We would firstly invite the Department to consider the current tests contained within the Civil Procedure Rules concerning Statutory Review and at section 101 of the Nationality, Immigration and Asylum Act 2002 concerning applications to the Immigration Appeal Tribunal.  These tests, which are more stringent than those which applied at the time relevant to the statistics relied upon by the Government when introducing section 103D, are as follows:

“(a) the Tribunal may have made an error of law; and

“(b) either –

1. the appeal would have a real prospect of success; or

2. there is some other compelling reason why the appeal should be heard.”

“(a) the appeal would have a real prospect of success; or

“(b) there is some other compelling reason why the appeal should be heard.”

32.2. In the new appeals system, the issue will be whether the AIT has made an error of law; and the RLC would, of course, accept that it would remain incumbent upon representatives to consider prospects of success before bringing onward appeals.  However, we would seriously question any suggestion that a representative faced with an error of law by the AIT, in circumstances where there was a real prospect of success, should nevertheless decline to bring an application because they concluded that the prospect of success was not higher.  It is certainly, in our view, not shown that Parliament intended that onward appeals with a real prospect of success should not be brought.  

32.3. Moreover, such intent would not, we suggest, be human rights compatible since it could hardly be said that a judicial remedy was effective where such remedy precluded or strongly inhibited the bringing of onward appeals that showed an error of law and a real prospect of success.
  Indeed, high judicial authority in UK domestic law, emphasising the importance of a standard of proof being whether there is a real risk because of the difficulty of asylum-seeker’s obtaining proof/evidence and the serious nature of the human rights issues at stakes, confirms that any standard beyond a real prospect of success would not be compatible with the UK’s international obligations under either Convention.
 
32.4. If a representative ought, indeed may be professionally obligated, to bring an onward appeal if it meets the standard of a real prospect of success, it would be wholly inappropriate that the test to be met for the purpose of funding was, nevertheless, higher.

33. In the circumstances, we reject the appropriateness of either Option.  There is no justification for any more stringent test than that of a “real prospect of success”.  Option 2 is substantially more stringent, and insofar as Option 1 differs we would reject its propriety.  We see no reason for any change from the current test.

34. Moreover, insofar as Parliament’s intent is that unmeritorious onward appeals should be curtailed, the proposed funding regime is seriously inadequate in that no impediment or inhibition is introduced so as to curtail the number of unmeritorious onward appeals brought by the Home Office.  It is noted that no attempt was made by the Government to identify the extent to which the Home Office contributed to the number of such appeals.  It is our experience that this contribution is significant.  Yet the Home Office remains free to bring unmeritorious onward appeals
.  

35. We would suggest that the high percentage of appeals by the Home Office, which ultimately result in no change, confirms that seeking to assess ultimate prospects in these appeals is particularly difficult.  It cannot be said the Home Office has an interest in delay, yet the greater number of Home Office appeals do not achieve any change in the determination of the Adjudicator.  

36. Coupled with observations we have noted when responding to the consultation upon the Procedure Rules 2005, the proposed funding regime would create a serious inequality of arms whereby the Home Office may bring inappropriate and speculative onward appeals at will, whereas representatives of asylum-seekers must take significant financial risks in bringing meritorious onward appeals.

37. Not only is this unjust, it will likely undermine the quality of decision-making at the AIT because that tribunal will not be properly and equally held to account for the quality of its decisions by both parties
.

Question 4 – Are there any practical difficulties that each option is likely to cause, and do you have any suggestions as to how they might be overcome?
38. In answer to the foregoing question, we have indicated that both Options are inappropriate because they would preclude funding for an application properly brought.

39. However, we have some further comments on the practicality of the proposed funding regime.

40. The RLC notes that section 103D empowers the Secretary of State to introduce Regulations whereby the question of funding for a reconsideration hearing (including its preparation) remains undecided until the hearing is concluded.  However, there is no impediment to the Secretary of State introducing Regulations such that funding would ordinarily be granted unless some further or new reason was identified casting doubt upon the decision of the Administrative Court that there was an arguable error of law and the appeal had a real prospect of success.  Unless there was good reason to suggest that the Court’s assessment was in error, for reasons indicated previously, we consider a representative would be shown to have rightly concluded that the onward appeal should be brought.  

41. This approach would not detract from Parliament’s intent that unmeritorious applications should not receive funding.  Moreover, it would not undermine the element of risk acting as a disincentive to the bringing of unmeritorious applications.  However, it would provide some succour to the good lawyer, as recognised by the Government, in continuing to bring meritorious applications in the knowledge that, where reconsideration was granted, funding would ordinarily follow unless there were some further reason (e.g. something that was not adequately disclosed to the Court) why the application should have been considered to be without merit.

Question 5 – Should any additional circumstances in which the Admin Court may award funding be added to the regulations?
42. In the section preceding our answers to the discrete Questions posed by the Department, we have set out some general concerns regarding the concept of risk as introduced by these Regulations.  Having regard to those concerns, we consider that the Regulations set out inadequate circumstances for the awarding of funding by the Administrative Court.

43. We note that section 103D(1) and (4) empowers the Secretary of State to introduce Regulations whereby the Court may grant funding for the bringing of the application for reconsideration.  If the Court considers the application to have merit, the RLC considers that, save in exceptional circumstances, it would be appropriate for the Court to grant funding for the application.  The Court will have effectively decided that the application was meritorious; and it would follow that funding would be appropriate.  

44. Moreover, since the representative would still be faced with considerable preparation and presentation time for the reconsideration hearing, Parliament’s intent to introduce some significant disincentive to the pursuing of unmeritorious onward appeals would remain satisfied.

Question 6 – Do you agree with the proposed arrangements for review?
45. The RLC is concerned that no provision is made for the funding of a successful review application.

Question 7 – What time limit should be set for applying for a review of a funding decision?
46. The RLC would not, in principle, object to a time limit.  However, we would be concerned that a short time limit should not be introduced without proper consultation.  Certainly, there are serious reasons why such short time limits as those applicable for bringing appeals and applications would be inappropriate.  There can be no good reason for seeking to exclude representatives from bringing review applications, within reasonable times, without adding to the substantial burdens of short deadlines that they will regularly face for other matters.

47. Factors that ought to be considered before introducing any particular time limit are: (a) the possibility of further appeal of the matter before the AIT, which may include appeal to the Court of Appeal, to the House of Lords and further application to the Strasbourg Court; and (b) the possibility that later developments in the law contraindicate a negative decision on the merits taken by the AIT when refusing funding.

48. We would suggest that it should be possible to revert to the AIT for review of the funding decision at any time during the lifetime of the particular application/appeal, where a higher authority takes a different view as to the merits; and in addition a substantial period be allowed for seeking review of the AIT’s funding decision, following that decision, so that funding may be obtained where there are legal developments.  This would suggest that provision be made for: (a) an initial application for review; and (b) the opportunity for further application on change of circumstances. 

Questions 8 and 9 – Should barristers have a right to apply for a review of funding decision independently of a solicitor?  Are the arrangements for risk-sharing appropriate, given the aims of the new legal aid arrangements?
49. The RLC has no particular view to offer.

Question 10 – Would a risk premium ensure that this work is cost effective for suppliers?
50. We have previously indicated our dissatisfaction at the presentation of this consultation without any indication as to the level of risk premium proposed.  Further observations concerning risk, and the prospect of a risk premium, are set out in the section preceding our answers to the Department’s discrete Questions.

Question 11 – Are the proposals for the treatment of disbursements appropriate?
51. The RLC agrees that disbursements for experts and interpreters should be payable in all cases.  This does not detract from any disincentive to representatives bringing unmeritorious onward appeals.  If disbursements were not paid, this would likely result in further and serious obstacles to bringing any onward appeals.

Question 12 – Do you agree with the suggested amendments to the CLS regulations and the Funding Code Criteria and Procedures?
52. The RLC agrees that the suggested amendments accurately implement the proposed funding regime.

Viability for Not-for-Profits:

53. Elsewhere in this paper, we have explained various concerns regarding these Regulations.  However, an important backdrop to these is our general concern regarding the introduction of a concept of risk to underpin funding of onward appeals.  That general concern may raise peculiar problems for not-for-profit organisations or charities.

54. In this regard, we note that section 103D does not compel the Secretary of State to bring in these provisions, nor to do so in the current form.  Indeed, section 103D(5)(c) enables the Secretary of State to have regard to various factors, which factors barely feature in the form or rationale of the proposed Regulations.

55. The RLC’s record in bringing onward appeals beyond the initial Adjudicator decision is substantially better than the average statistics presented by the Government: around two-thirds of our applications are granted (roughly twice that of the presented average); around one-sixth of our appeals before the Immigration Appeal Tribunal are dismissed (less than one half of the presented average).  It has not been suggested, whether previously or within the Consultation Paper, what would be the record of, to adopt the Government’s language, a good lawyer.  However, our record does indicate the RLC to fall within this bracket; and that is confirmed by the LSC’s grant to us of devolved powers to make merits assessments on appeals.  Of course, we readily note that several others in the private and not-for-profit sector would also merit such recognition including some that have not been granted devolved powers.

56. It is difficult to accurately assess the implications of the funding regime on our LSC contractual hours targets.  This is partly because the AIT appeals system does not precisely mirror the current appeals system; and partly because there remain unknowns in the funding regime and appeal process (see paragraphs 4 and 5 of this response).  However, an attempt to assess this is made and explained Appendix A to this response.

57. The RLC is a not-for-profit organisation.  A not-for-profit organisation does not have the same capacity as a profit-making organisation for financial margins, which may operate so as to mitigate or insure against risk.  We consider that the degree of uncertainty, and extent of the financial risk, would be contrary to the need for financial prudence incumbent upon an organisation such as ourselves.

58. The RLC has grave concerns as to the viability of the proposed Regulations per se.  We should also wish to make clear that we consider the application of the proposed funding regime to our work to be unjustified, inappropriate and possibly will prove financially not viable.

Conclusions:
59. In summary:

59.1. The proposed funding regime seriously jeopardises the viability of participation by not-for-profit and/or charitable organisations in the onward appeals process, with serious knock-on effects for their participation at earlier stages of the asylum process.

59.2. The introduction of any concept of risk is certainly not viable unless particular attention is given to the difficulties inherent in errors of law arising out of flawed assessments of credibility by the AIT.  Neither the Consultation Paper, nor previous discussion by the Government, reveals any serious attempt to engage with this.

59.3. We are gravely concerned that the indiscriminate and inadequate nature of the Regulations will further encourage good lawyers to close; and lead to meritorious asylum claims being wrongly rejected for lack of representation for onward appeals.

59.4. We are gravely concerned as to the likely increased demand for our services, which will be caused by introducing a disincentive to representatives pursuing onward appeals, however meritorious.  We believe that the likelihood is that several representatives will simply decline to pursue an appeal beyond the first AIT decision; and in that regard our experience indicates that a similar problem already exists under the current appeals system.

59.5. Further, the likely problem of representatives simply ‘dumping’ clients post-first AIT decision will be greatly exacerbated by the much faster time limits that are to be introduced.  This, coupled with the imposition of substantial risks upon any alternative representative because of the proposed funding regime, indicates that individual asylum-seekers, with meritorious potential onward appeals, will effectively be denied a legal remedy and face removal in violation of the UK’s international and domestic human rights obligations.

59.6. No attempt has been made to consider the impact of: (a) tighter CLR control; (b) Statutory Review; (c) restriction of the Immigration Appeal Tribunal’s jurisdiction to error of law; and (d) Accreditation.  In these circumstances, the need for these proposals is simply not established.

59.7. The proposed funding regime introduces a clear inequality of arms because there is no inhibition upon the Home Office bringing onward appeals; and this despite the fact that no attempt has been made to analyse the degree to which the Home Office is currently responsible for bringing unmeritorious onward appeals.  We note that this inequality is exacerbated by proposals within the recently consulted-upon Procedure Rules 2005
.

59.8. Further, the proposed funding regime is iniquitous in introducing a further risk that an asylum-seeker is denied representation or any effective appeal right for no better reason that the first AIT erred in law and wrongly decided the appeal; particularly in cases where that error was founded upon a wrong decision that the asylum-seeker had not told the truth.

59.9. Moreover, despite the observations of the current and former President of the Immigration Appeal Tribunal, concerning the merit of current onward appeals and poor quality of Adjudicator decision-making, the proposed funding regime will significantly decrease the accountability of the AIT for poor quality decision-making.  This will likely to have a knock-on effect upon the quality of initial Home Office decisions, since if these (widely admitted to be inadequate) decisions are not properly scrutinised by a fully and evenly accountable AIT it is likely their quality will not improve and may well deteriorate.

59.10. In sum, we believe that these Regulations, if implemented, will likely cause the UK to be in breach of its international obligations under the Refugee Convention and European Convention on Human Rights by failing to provide an effective remedy (Article 13, ECHR
) and likely leading to the refoulement of asylum-seekers to places where they face persecution, torture (or other treatment prohibited by Article 3, ECHR) or execution.  As such, we do not consider these Regulations to be compatible with the Human Rights Act 1998.

The Refugee Legal Centre is an independent charity offering free legal advice and representation to asylum seekers and refugees.
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� Letter to The Times, 6 December 2004


� We received yesterday a further Consultation Paper issued by the Legal Services Commission which proposes a risk premium of 25%.  We shall be responding to this in due course.  However, we note here that it is extremely disappointing and inconvenient to be presented with such disjointed consultation.  


� Consultation Paper CP(L) 27/04, to which the RLC has separately responded


� The Secretary of State for Constitutional Affairs and Lord Chancellor, Lord Falconer of Thoroton – Hansard (Lords) 4 May 2004 : Column 997


� Lord Filkin repeated Lord Falconer’s observation in virtually identical terms on at least two further occasions – Hansard (Lords) 7 Jun 2004 : Column 37; and Hansard (Lords) 14 Jul 2004 : Column 1289


� These statistics were presented to the Joint Committee on Human Rights by the Parliamentary Under Secretary of State at the Department of Constitutional Affairs, David Lammy MP and are set out within the JCHR’s Thirteenth Report at paragraph 1.67.


� Currently, LSC fund a fixed 3 hours for an application for permission to the IAT (this may be broadly comparable to the making of an application to the AIT under the transitional arrangements).  The Government’s estimate of time to prepare an application to the Administrative Court is 8-11 hours in total (see Lord Filkin’s correspondence to the Joint Committee on Human Rights appended to the Committee’s Seventeenth Report).  Currently, the LSC funds up to 7 hours for preparing Hearings before the IAT (but given the AIT on reconsideration may require to hear full evidence, this time is likely to be significantly increased); travel, waiting and presentation time before the IAT will vary (presentation before the AIT because of the evidential matters will often greatly increase).


� We note the observations of Lord Filkin in his letter to the Joint Committee on Human Rights (appended to the Committee’s Seventeenth Report), in which consideration to remittal in the current system is given: “It is not always helpful to consider the nature of remittals in the abstract, so let me provide some concrete examples.  For instance, an adjudicator may have properly considered all the evidence, and made a reasonable decision based on that evidence.  However, in his determination, he fails to note that he has indeed considered a key piece of evidence.  This would be a case in which the decision of the adjudicator is correct, but in which the case would be remitted to make sure of this fact.  A second example would be where an appellant presents fresh evidence at the IAT stage, or advises that their circumstances have changed.  Sometimes this is genuinely the case; other times, however, it is done with the deliberate intention of delay.  Either way, the case would need to be remitted to ensure the accuracy of the decision.”  This, with respect, amply demonstrates the weakness of the Government’s consideration of the current appeal system.  As regards Lord Filkin’s second example, it is simply wrong.  Following the change to an error of law jurisdiction only, it is clear that in the very great majority of cases, the production of new evidence will not result in remittal because new evidence will ordinarily not be capable of demonstrating error of law by the Adjudicator.  The first example is also fundamentally unsound.  If the Adjudicator’s determination fails to indicate consideration was given to “key evidence”, it is simply impossible to conclude that the Adjudicator has considered this evidence.  Moreover, accepting Lord Filkin’s premise as accurate in reviewing the final determination of any particular case, the example simply shows the impossibility of the concept of risk the Government seeks to introduce.  Since the determination did not reveal consideration of “key evidence”, it was clearly appropriate that the representative bring the onward appeal assuming this evidence might have made a difference. Since the application for permission could only be granted if it was considered there was a real prospect of success, and no remittal would ever follow where the IAT considered the appeal to have no prospect of success, it is clear that the onward appeal was properly brought.  The fact that a new Adjudicator reached the same ultimate conclusion as the first, when properly taking into account the key evidence, gave no indication other than that the onward appeal had merit.


� In this regard we suggest that effective representation is vital to the integrity of the process, and note that it has long been the practice to highlight the potential for representation by the RLC and IAS when certain immigration decisions have been issued.


� Section 26 and Schedules 1 & 2.


� Of the cases referred to at fn. 28, twenty-one of the applications granted were of cases taken on by the RLC at the application stage, 17 of those refused were taken on at this stage.  Thus the RLC took on 38 cases over the period, and obtained permission to appeal in 55% of these.  Of those 21 granted permission, 14 have been decided by the IAT hearing with the following results: 1 was allowed (7%); 1 dismissed (7%); 1 remitted and allowed on the remittal (7%); 3 remitted and dismissed on the remittal (21%); 8 others were remitted and await final determination (58%).  Our more recent experience is that the number of individuals seeking representation from the RLC, having been abandoned by other representatives following the Adjudicator decision yet where meritorious applications to appeal can be brought, is increasing.


� This was introduced from 1 April 2004, following responses to the Consultation Paper issued in June 2004.


� Statutory Review was introduced by the Nationality, Immigration and Asylum Act 2002, and has applied to applications brought against Adjudicators’ determinations promulgated on or after 9 June 2003.


� This restriction upon the IAT’s jurisdiction was also brought in by the 2002 Act and applied to applications brought against Adjudicators’ determination promulgated on or after 9 June 2003.


� This problem was expressly recognised by the Joint Committee on Human Rights, Thirteenth Report at paragraphs 1.86 and 1.87.


� see fn. 2; our preliminary view is that the proposed CLR uplift is inadequate, and we shall be responding more fully to the LSC’s consultation paper.


� These statistics – see paragraph 11 (above) – were for 30 September 2002 to 1 October 2003.


� Lord Woolf LCJ has stated that: “Statutory review appears to be a success.  It avoids abuse while at the same time retaining appropriate supervision by the High Court.” – Hansard (Lords) 15 Mar 2004 : Column 61; Lord Woolf also indicated that he, HHJ Hodge (Chief Adjudicator), Collins J (previous IAT President) and Ouseley J (current IAT President) each considered that “…the statutory appeal procedure should be allowed more time to demonstrate its merit.” – Hansard (Lords) 15 Mar 2004 : Column 61.


� Op cit.


� Representatives seeking to undertake publicly funded asylum and/or immigration work from April 2005 will be required to be accredited by way of recently introduced examinations.


� In this regard, we note that Ouseley J, the current President of the IAT, is on record as stating “…in his response to the Home Office consultation on the current proposals,… that the number of appeals lodged without prospect of success and only for the purpose of evading removal are relatively small.” – Joint Committee on Human Rights, Thirteenth Report at paragraph 1.74.


� CPR Part 54, paragraph 54.25(4)


� The Immigration and Asylum Appeals (Procedure) Rules 2003, Rule 18(4)


� see Article 13 of the European Convention on Human Rights, not incorporated by the Human Rights Act 1998 because the introduction of that Act is said to provide effective remedy.


� See Sivakumaran v SSHD [1988] Imm AR 147, HL; Karanakaran v SSHD [2000] Imm AR 271, CA; and Bagdanavicius v SSHD [2004] INLR 163


� From our records, within the same time frame as the statistics given at fn. 28, the Home Office were granted permission to appeal in 76 cases.  Of these, for which we have decisions on the appeal, our records show that: (a) in 23 cases the Home Office appeal was dismissed or the Home Office conceded; (b) in 15 cases the Home Office appeal was allowed; (c) in 18 cases the appeal was remitted.  Of those remitted, we have decisions in 13 and the first Adjudicator’s determination was reversed in only 6.  Thus, for those Home Office appeals for which a final decision is available, despite going through the full application and appeal hearing (and in some instances, further remittal), 58% resulted in no change to the decision the Home Office sought to challenge.


� This is a particular concern where it has been recognised that the current standard of Adjudicator decisions is inadequate: “The former President of the IAT, Collins J., has said publicly that the standard of adjudicator determinations ‘is not as high as it should be’ and in his response to the Home Office consultation of 27 October 2003 he stated at para. 2(2) that ‘poor decisions are on the increase’.” see the Joint Committee on Human Rights, Thirteenth Report at paragraph 1.98.


� The following statistics are compiled from our electronic records.  Within the period, July 2003 to March 2004, the RLC made 223 applications for permission to appeal to the Immigration Appeal Tribunal for which a decision on the application has been received – 140 granted (63%); 83 refused (37%).  Of the 140 granted permission to appeal, 75 have been heard and decided at the Immigration Appeal Tribunal – 13 allowed (17%); 12 dismissed (16%); 50 remitted (67%).  Over the same period, our records show that the RLC decided that 105 should not be pursued further by way of application to the Immigration Appeal Tribunal for lack of merit: indicating that, of 328 applications we might have brought in the period, 32% were not pursued.  In fact this latter percentage should be higher, because a significant number of the applications brought will have been on cases taken on at the application stage after previous representatives had abandoned, or had instructions removed by, the client.


� Please see the RLC’s separate response to Consultation Paper CP(L) 27/04


� We note the observations of the Joint Committee on Human Rights, Thirteenth Report at paragraph 1.72, which remain unanswered.
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