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12th May 2004

The Rt. Hon. Jean Corston MP

Chair, Parliamentary Joint Committee on Human Rights

House of Commons
7 Millbank 
London 
SW1P 3JA
By Fax and Email 

Dear Ms Corston

The Asylum (Treatment of Claimants, etc) Bill

1.
The Refugee Legal Centre is an independent charity providing advice and representation to asylum seekers and those seeking protection from removal from the UK on human rights grounds. We have considerable casework experience as one of the largest specialist organisations in this field. 

2.
We write following the Government’s amendment to Clause 14 of the Bill to express our concerns with proposed appeals system. We have previously written to the Committee on Schedule 3 of the Bill. We remain concerned about these provisions and refer the Committee to our letter of 24th March 2004.

Summary of concerns about the Government’s proposed amendment to clause 14

Clause 103A(5): Applications for reconsideration will be paper only

3.
We are concerned that the High Court will have no power to request an oral hearing even where the court may consider an oral hearing would assist it in the interests of justice. 

Clause 103D: Funding for applications for reconsideration
4.
The provisions in clause 103D allowing for funding to be disallowed depending on the outcome of the appeal is punitive in nature and in our view will be deterrent in effect.

We do not therefore believe that the rights contained in clause 14 will be accessible to impecunious asylum seekers. 

5.
Clause 103D introduces a new type of contingency fee applying solely to immigration and asylum cases. We believe that contingency fees are inappropriate in cases involving fundamental human rights, for the following reasons:

· some suppliers of legal services will be better able to bear the commercial risk of applying for reconsideration than others – the short time limit for applying to the High Court will not afford applicants whose representatives are unable or unwilling to bear the risk of proceeding – despite a material error of law having been identified - to proceed with the application;

· so far as the Refugee Legal Centre is aware, conditional fee arrangements have only previously been introduced in cases where what is in issue is pecuniary benefit to the litigant (eg personal injury cases). Even in such cases, our understanding is that litigants bringing cases under contingency fee arrangements remain liable for disbursements (eg interpreter’s and counsel’s fees), in respect of which they are encouraged to take out insurance policies. Insurance policies are unlikely to be available to asylum seekers. Hence solicitors faced with an AIT determination that is materially legally flawed would be required not only to commence proceedings, but also to incur counsel’s and interpreters’ fees themselves, without any guarantee of being paid (whereas such disbursements would be paid by the client under a personal injury contingency fee arrangement).

· many organisations in the not-for-profit sector (such as the Refugee Legal Centre), and some specialist solicitors will not have sufficient financial reserves to underwrite the sort of commercial risk asylum seekers’ representatives may have to routinely contemplate under clause 103D.

6.
Power to disallow public funded cases is already vested in the High Court in respect of unmeritorious statutory review applications (see section 101 (3)(d) Nationality, Immigration and Asylum Act 2002). The additional funding disincentives contained in proposed clause 103D to the 2002 Act are unnecessary and, for the reasons stated below, are disproportionate and oppressive.
7.
The provisions of clause 103D are disproportionate and oppressive insofar as they:
· penalise legal representatives for errors of law by the Asylum and Immigration Tribunal (since no commercial risk assessment is necessary for funding to be granted where the AIT has not made an error of law);
· penalise and/or deter legal representatives from acting in the best interests of their clients where their clients have not had their appeals determined lawfully;
· penalise and/or deter the pursuit of an appeal in a case where a High Court judge has ruled that there has been a material error of law by the AIT.

8.
Clause 103D also violates the principle that in an adversarial process there should be equality of arms since, unlike an asylum seeker’s representative, the Secretary of State’s representatives do not have to make a commercial risk assessment before deciding whether to apply to the High Court for a determination of the AIT to be reconsidered. 

9.
While the Home Office and the minority of asylum appellants with means will be able to secure representation to challenge unlawful AIT determinations, representatives of the majority of asylum seekers will be deterred from bringing meritorious applications to challenge unlawful determinations of the AIT.

10.
Without legal advice, assistance and representation, applications for reconsideration will be most unlikely to be successful (if indeed unrepresented applicants are able to pay the court fee
). This is likely to increase the risk that asylum seekers will be removed from the UK on the basis of legally flawed determinations. 

Time Limits

11.
The five day time limit for applying would be inadequate in the context of any human rights case – it is conducive neither to careful analysis by representatives and by counsel where necessary of the merits of an individual case, nor to careful drafting of written submissions to assist the High Court judge to determine the application correctly. 

Reconsideration by the AIT following a High Court order

12.
The amendment to clause 14 is silent as to the procedure to be followed on reconsideration by the AIT of an appeal. We are concerned that to our knowledge there has been no indication by the Government that once a High Court judge has ordered that an appeal be reconsidered, there will save in exceptional specified circumstances be an oral rehearing of the appeal.

13.
This is particularly important in cases where what is in issue is the asylum seekers’ credibility. If, in such a case, the High Court concludes that an adverse credibility finding has been arrived at unlawfully, it cannot in general be appropriate for the AIT to reconsider the appeal on the papers only. This is because the panel of the AIT that carries out the reconsideration will not in general have heard oral evidence, and so will not be in a position to decide whether the error the High Court has identified would have “tipped the balance” such that a different conclusion on credibility would have been reached.

14.
Alternatively if the procedure allowed the panel that originally heard oral evidence to reconsider the appeal, we would be concerned that the original panel of the AIT which was found to have erred in law, would not be able to reconsider the appeal with an open mind. This is doubtless why, in our experience, the current practice of the Immigration Appeal Tribunal is (save in exceptional cases) to remit appeals to adjudicators other than the adjudicator who heard the appeal.

Clause 14 - the proposed system.

15.  
If Clause 14 is enacted as now proposed, an appeal of an asylum-seeker refused by the Home Office will come before the Asylum and Immigration Tribunal (AIT).  The AIT may hear the appeal sitting in one of two forms: (a) as a panel of three or more members (here referred to as “panel appeals”)
; or (b) otherwise (presumably an AIT member sitting alone, or possibly with a colleague; here referred to as “ordinary appeals”)
.

Ordinary appeals

16.  
The AIT decision may only be challenged by application to the High Court for review. The jurisdiction and function of the High Court here is very similar to the current system of Statutory Review
.  An application for review of the AIT decision may be made by an asylum-seeker or by the Secretary of State.  An error of law must be shown.  The application must be made within 5 days of being notified of the AIT’s decision.  A single judge will consider the application only on the papers submitted by the party making the application.  The judge may:

· Affirm the AIT’s decision. If so, the asylum-seeker’s appeal is at an end. 

· Return the appeal to the AIT to be reconsidered.  If so, no further application may be made to the High Court by either party.  

· If the appeal raises an important question of law, refer the appeal to the Court of Appeal.

17.
Once the appeal has been reconsidered, the AIT’s decision may only be challenged by appeal to the Court of Appeal on a point of law
.  The jurisdiction and function of the Court of Appeal here is as it is currently.  Permission to bring an appeal must be obtained from the AIT; or, if that is refused, from the Court of Appeal.  On any appeal before it, the Court of Appeal may; affirm the decision; make any other decision that the AIT was empowered to make; remit the appeal to the AIT.  

Panel decisions

18.  
The AIT decision may only be challenged by appeal to the Court of Appeal on a point of law
.  Permission to bring an appeal must be obtained from the AIT; or, if that is refused, from the Court of Appeal.  The Court of Appeal’s powers are as above.

Time limits

19.  
The 5-day time limit for review of the AIT decision may be extended only where the High Court “thinks that the application could not reasonably practicably have been made within that period”
.

20.  
The time limit is itself very short, and the “reasonably practicable” test is onerous  and, in our opinion, wrong in focus.  Given the removal of a significant level of scrutiny in abolishing the second-tier Tribunal, such a strict test is of itself objectionable.  However, as the High Court will be making such decisions without the expert input it currently receives from the IAT on statutory review, and given that errors may be life-threatening, the combination of such a short time limit and such a strict test where the time limit is not met is clearly unsafe.  The current Appeals Procedure Rules allow for the interests of justice to be taken into account when considering an extension of time
.  Allowing for considerations of justice should be a minimum, otherwise exceptional and deserving cases may be excluded, in conflict with our obligations under the European Convention on Human Rights.

Filters

21.  
The proposals recast the High Court and Court of Appeal as surrogates for the existing second-tier Tribunal. For the reasons we explain further below
 this is not workable, as these higher courts are costly and lack the specialist experience of the existing Tribunal. Nor are they set up to deal with the numbers of applications which are currently considered by the existing Tribunal. In clear acknowledgment of the basic unworkability of these proposals, the government has provided for the de facto retention of existing Tribunal members to act as an “internal filter”, considering applications for review before they reach the High Court – and only passing them on for review if minded to refuse them
. 

Representation on an application for reconsideration

22.
There is no provision for oral argument on review of the AIT by the High Court, even where the High Court or the AIT considers oral argument would be of assistance. This is similar to the current Statutory Review regime where the High Court judge can only consider the paper application, itself a matter of real concern. That concern is exacerbated in proposed system as the opportunity for appeals to be filtered out for oral argument (cf the current second-tier Tribunal) will have been removed. 

Legal Aid Under the Reconsideration System

23.  
Clause 103D envisages that AIT Adjudicators will effectively control the provision of legal aid payment to representatives. In all but exceptional cases, a representative will only be paid for a review application if it is granted and the AIT subsequently, after it has reconsidered the appeal, makes an order for legal aid to be paid. What is more, the Lord Chancellor has confirmed that only wins or “near misses” will have their funding granted.
 This is disproportionate and punitive. We discuss the effect this will have on access to justice below.

24.  
It is hopefully uncontentious to observe that a fair and effective appeals system must be predicated on meaningful access to the higher courts. In our view such access is severely compromised by the legal aid funding proposals for the review of erroneous AIT decisions. The proposals overlook the stringent safeguards that the government brought into place in respect of legal aid in asylum and immigration applications and appeals in April 2004.  Representatives must now constantly consider whether there are sufficiently good prospects of success in any application or appeal to justify spending public money on legal advice and representation through applying the Legal Services Commission (“LSC”) merits test.  The majority of representatives are not permitted to do more than a minimal amount of work on any asylum application or appeal without authority from the LSC for the work.  Even when the LSC gives permission for such work the representative may have their costs disallowed if, when the file is reviewed on regular audit by the LSC, the amount of expense incurred was not reasonable or the merits test wrongly applied.  In short, in the light of these changes, it is premature and unnecessary to bring in the proposed further restrictions.  

25.  
A “no win, no fee” system of funding may be appropriate for civil litigation involving a financial dispute or a claim for damages for personal injury. It is wholly inappropriate for litigation involving the protection of fundamental human rights. It is telling that such a system has never been mooted for criminal law cases.

26.  
Assessing prospects of success in an asylum case is notoriously difficult, involving as it does the projection of future risk. Often the only evidence is the personal testimony of the asylum seeker, who may well be traumatised and unable to give a coherent account of their past experiences. It is rarely possible to be certain about the likely outcome of a case, although it is possible to say that the consequences of a wrong decision can be fatal. It is for this (good) reason that a lower standard of proof is applied in asylum cases than in civil or criminal cases – that of a real risk or serious possibility of persecution. Very few cases can ever be classed as “near certainties”. Yet these are the only cases that lawyers will be funded to pursue. There is a real conflict between the “positive role for uncertainty”
 that the law on asylum advocates, and the degree of certainty demanded by the funding proposals.

27.  
Our experience of the effect of the recent changes in funding is that fewer suppliers are available to accept referrals from the Refugee Legal Centre, and those that remain appear anecdotally to be operating on reduced margins. It is a matter of record that many high quality suppliers have ceased or are in the process of ceasing to carry out immigration and asylum work. It is therefore our view that regardless of the “success fee” referred to by the Lord Chancellor in the Lords’ Committee debate (and a large success fee would seem to defeat the Government’s stated objective of discouraging applications), meritorious challenges will not be made – particularly where cases push at the boundaries of current jurisprudence - and injustice will result. 

28.  
The Legal Services Commission acknowledges that “no win, no fee” system of funding is not appropriate in many kinds of civil case. Medical negligence cases are specifically excluded on the grounds of the high cost of investigation required to establish a case. As noted above, there is a clear distinction between asylum law and other areas of civil law, making asylum cases quite inappropriate for the proposed funding model. There is also a clear distinction, in terms of the evidence available in a typical asylum case and that available in a typical personal injury case.

29.  
The distinctions referred to above will have a marked effect on the issue of disbursements. In asylum cases these include fees for counsel, interpreters and country/medical expert reports. Disbursements in asylum cases are usually significant. In a typical “no win, no fee” agreement, the solicitor does not bear the risk of disbursements. If the case is won, disbursements will be paid from the damages award. But, crucially, if the case is lost, the client must reimburse the solicitor the cost of disbursements. For this reason, solicitors recommend that clients insure against losing the case to the value of the disbursements. Clearly, this kind of arrangement will not work in asylum cases. Insurance companies are unlikely to provide cover given the short time limits and the inability of most asylum seekers to meet premiums. 

30.
In this connection it is interesting to note that insurance companies are becoming increasingly reluctant to provide cover in the field of asylum (last year, the Refugee Legal Centre’s professional indemnity cover was increased by 300%, despite the fact that no claims were made against it in the previous three years and it has never been found to have acted negligently). If there is no effective insurance against the risk it would mean that any interpreters or barristers who work on the case will have to be prepared to work pro bono, as they will not be in a position to assess the risk from the outset. Alternatively, and in the vast majority of cases, solicitors would have to be prepared to be liable for counsel’s and interpreter’s fees from the start of the five day period for seeking leave. This is clearly a risk that goes well beyond the risk that solicitors are asked to bear in personal injury work (where additional time available is conducive to a detailed assessment of risk). In those circumstances, it is inevitable that well-founded applications will not be made. The premiums for such insurance would have to be paid in the majority of cases by the Legal Services Commission as the clients are impecunious and providers such as the Refugee Legal Centre do not have the finance to meet those costs themselves.

31.  
An application for review can also be made by the Home Office. Clearly, it has huge resources at its disposal and the fact that there are no sanctions against the Home Office making improper applications is significant. When seen in the context of recent legal aid cuts and a raft of one-sided measures penalising asylum seekers (see for example, Clauses 2 and 7), the new funding proposals represent a very real assault on the equality of arms as between the asylum seeker and the state. This disturbing trend is brought into sharp relief when one considers that no sanctions are contemplated for the main problem with the asylum determination system, poor Home Office decision-making.

32.  
The “no win, no fee” funding regime assumes there is a financial incentive for taking a case. However, many providers, and the Refugee Legal Centre is just one, are funded by the Legal Services Commission under a “Not For Profit Contract”. The proposed funding regime makes no sense whatsoever for Not For Profit providers. Typically, such providers carry no financial reserves that could be used to underwrite the risk of the costs of representation not being met.  Not For Profit representatives, many of them charities, will need to consider whether it will be financially responsible for them to undertake work of this kind. 

33.  
The government also fails to explain why the funding regime is necessary when both the High Court and the present Tribunal have power to disallow costs for cases for applications which lack merit. Moreover, when determining applications for review the High Court will inevitably consider the merits of a case; as Lord Falconer stated during the debate of 4th May:

“We would expect cases to be sent back to the tribunal only if the judge thinks the error of law may have made a difference to the outcome of the case and we will ask the Civil Procedure Rules Committee to make this clear in the civil procedure rules.”

34.  
We cannot, in light of this, see any justification for the AIT subsequently deciding that the representative’s costs should not be permitted. At best (and particularly in view of our observations in the next section), the funding proposals give the impression they are intended as a means to intimidate representatives from bringing applications for review. They also undermine the independence of the AIT by giving the impression that representatives may be penalised for challenging its decisions, even where such decisions were sufficiently materially flawed for the High Court to order that they be reconsidered. 

35.  
Further, the “no win, no fee” system on review and reconsideration is inconsistent with the government’s justification for abolishing the two tier system.  The government argued that the reason why one tier was necessary was to stop abusive cases exploiting excessive rights of appeal and causing delay. However, it cannot be said that appeals where either a High Court Judge, or the AIT itself on review have identified an error of law that may have made a difference to the outcome of the case can be considered abusive. The test proposed on review is similar to, although slightly stricter than, the test currently used by the IAT to determine whether to grant permission to appeal. In his evidence to the Constitutional Affairs Committee, the current President of the IAT, Sir Duncan Ouseley said:

“We can tell, I think legitimately, from the number of cases where permission is granted to appeal to the tribunal that you could not say that those are abusive cases – because somebody has said that they is some arguable merit.”
 

36.  Thus, the proposed “no win, no fee” system will penalise appellants and their representatives bringing appeals which must on any view be considered legitimate.  To that extent it is perverse because it focuses a restriction on legitimate appeals, not illegitimate ones.

Procedure on reconsideration

37.
Where the High Court orders that an appeal must be reconsidered, the draft legislation is silent as to what in practical terms should happen.  If, as it appears, the appeal (a) simply returns to the same decision-maker at the AIT for that person to produce an amended determination, possibly (b) without even a further hearing or (c) without further submissions: the apparent separation of personnel on review is subverted.  Any of (a) to (c) would greatly reduce the safety of such “reconsideration”.

38.  
Currently within the two-tier appeals system, remittals from the Immigration Appeal Tribunal are, in all but the most exceptional cases, returned to a different Adjudicator than the decision-maker (whose determination the Tribunal has been adjudged erroneous), for this second Adjudicator to conduct a new appeal hearing, at which evidence is heard afresh. That is because it is recognised that, despite the best of intentions, any “reconsideration” by the first Adjudicator is likely to be seriously prejudiced by the decision he or she had previously arrived at by improper or erroneous means: a significant number of currently successful challenges concern errors in the Adjudicator’s assessment of credibility.  In these cases it is particularly concerning that an appeal might return to the same decision-maker, 
Conclusion
39.
The proposed new system will significantly reduce access to justice and will in practice prevent asylum seekers with meritorious claims from challenging unlawful determinations of their appeals. The funding provisions are unprecedented and punitive, and will deter the vast majority of responsible practitioners, at a time when quality suppliers of legal services are already ceasing to practise in this area of law.

40.
If further information or clarification of the above matters might assist the Committee, we would be happy to provide it. 

Yours sincerely

Ravi Low-Beer, Solicitor

Refugee Legal Centre

The Refugee Legal Centre is an independent charity offering free legal advice and representation to asylum seekers and refugees.
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� Currently £180 for statutory review applications compared with £30 for judicial review applications


� section 103E


� arrangements for hearings are generally set out within Schedule 1 to the Bill, which is to replace Schedule 4 of the Nationality, Immigration and Asylum Act 2002.


� Whereby a refusal by the existing Tribunal to grant leave to appeal can be challenged


� sections 103A(2)(b) & 103B(1)


� section 103E(2)


� section 103A(4)(b)


� Immigration and Asylum Appeals (Procedure) Rules 2003: both Rule 10(7) (concerning late appeals to the Adjudicator), and Rule 16(2) (concerning late applications for leave to appeal to the Immigration Appeal Tribunal) allow for time to be extended “if it would be unjust not to do so”.


� Paragraphs 30 et seq


� See Schedule 2, paragraph 29


� Hansard (4/5/4 Col 997-998)


� Karanakaran [2000] Imm AR 271


� Constitutional Affairs Committeee, Asylum and Immigration Appeals, Second Report of Session 2003-4, Volume II, Ev 22
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