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REFUGEE LEGAL CENTRE RESPONSE TO LSC CONSULTATION ON CHANGES TO IMMIGRATION LEGAL AID

Section 13, Draft Immigration Specification (Not For Profit)

1. Unique File Number (13.2.1)

1.1  We are concerned that the effect of this proposal will be to force representatives to undertake a significant amount of unfunded work in cases where clients have been poorly served by their previous representative.

1.2  However, we do share the LSC’s concern with the quality of work of some representatives. Tribunal case law indicates clearly established principles that clients should not be prejudiced by the negligence of their previous solicitors.  Some examples include:

Cakor (12336): The adjudicator made adverse credibility finding based on discrepancies within the witness statement. The solicitor subsequently explained that the discrepancies arose from a misunderstanding of the appellant’s instructions.  The Tribunal remitted the appeal back to the adjudicator.

Nagarajah (15393): The remittal of an appeal for a hearing de novo was appropriate where the appellant’s previous representatives had been negligent in their handling of the case such that the appellant had been placed at considerable disadvantage.

Kaharu (20432): Where there is definite evidence before the Tribunal that a refugee applicant has been ill-served by advisers who are either not properly qualified or incompetent, the Tribunal would have considerable sympathy and would not normally hesitate in determining that the matter should be remitted for a full hearing of the appeal before an adjudicator.

1.3  Similar concerns are expressed when dealing with negligence and out-of-time appeals:

Oyibo (12417): Appellate authorities should extend time for lodging a notice of appeal where appellant has been ill-served by a former representative, a fortiori, where appellant is detained and therefore more reliant on competent representation.

Khatib (15676): An appellant who had put matters into the hands of a solicitor had done everything that, in the circumstances, he could be expected to have done. Whatever happened after that must be regarded as “circumstances beyond his control”.

Mapuranga (01/TH/03560): The failure of a representative, if not attributable to the client, and if the client has behaved reasonably, is capable of amounting to a special circumstance capable of justifying an extension of time.

1.4  Although we share the LSC’s concern about poor representatives, we do not think the proposal for a unique file number represents a solution. The LSC proposes that the time spent by a previous representative may be discounted if a complaint is made to the OISC or OSS. We do not think this is workable.

1.5  Our experience is that clients who have been poorly represented are unlikely to make a complaint as they do not necessarily know they have received poor or negligent advice.  Even if they know or suspect this, they often just want to instruct someone else.  Clients are also often reluctant to complain as they think this will have a negative impact on their claim.  Consequently, the new representative is likely to be the first point of complaint.

1.6  Clients do not to possess sufficient expertise to assess the quality of the advice they have been given.  They are often hazy about who they went to see, especially if they were touted in the first place. Often it is not clear from the client’s account whether the advice they have received has been poor or negligent.  Perhaps the work could have been of a better quality instead.

1.7  It follows that a significant amount of work will be required to establish if there is any basis for complaint and in preparing the complaint itself. It appears that none of this work will be funded. In our view this will discourage good quality providers from taking on cases from other representatives.  As a result poor quality or negligent advice may never be remedied.

1.8  On the other hand, we foresee a large increase in complaints received by OSS/OISC and the consequent impact on their resources.  Many of these complaints will be encouraged by less reputable representatives. We are concerned that this will result in complaints also being made unjustifiably against us in order for the more unscrupulous practitioners to try and benefit from the full advice limit.  The whole process could lead to a considerable waste of time for many people.

1.9  Our position is that there should be no unique file number.  We do not think the process will be manageable.  This is not a solution but a source for a whole series of new problems.   The problem the proposal is trying to address can be resolved through the LSC implementing the very stringent audit powers it has at its disposal. 

1.10  This proposal will encourage the possibility of increasing unfounded complaints and lead to the creation of a very expensive complaint culture. 

1.11  Where there has been no complaint, but it is a matter of taking over a case from another representative, there will be the need to establish from the client or Home Office whether previous advice or assistance has been given in order to assess how much time is left before reaching the advice limit.  The Home Office is difficult to contact and is unlikely to know.

1.12  As far as contacting the previous representative is concerned, our experience shows there are quite often delays in obtaining files from previous representatives.  There may be no response to letters or telephone calls.  Again, this may result in the necessity to undertake unfunded work, eg where a dispersal date or Home Office interview is looming. 

1.13  As far as work in Oakington is concerned, this process would be unworkable where work is conducted to really tight deadlines is concerned.  Also, the system there operates 7 days a week, including bank holidays.  It would also cause difficulties in our other offices, eg Dover, where client cases have to be dealt with within specified short deadlines.  There is no time to track down previous representatives when dealing with fast-track cases.

1.14  Therefore, while we agree that poor representation is an issue that needs to be tackled, we do not think the imposition of a unique file number is a solution. As regards the possibility that work is being unnecessarily duplicated, we see no evidence for this. In any event this is a matter which can be controlled at audit. If the LSC finds that a practitioner have been unnecessarily duplicating work, then it would be reasonable to claim back an appropriate level of costs.

2. Accreditation (13.2.3)

2.1  We are concerned that although this is one of the key proposals in the DCA paper, the LSC consultation is only at this stage going to the Law Society, OISC and Advice Service Alliance.

2.2  We have had sight of the LSC consultation paper and have fundamental concerns about the proposed scheme.  We have raised some general concerns in our response to the DCA consultation.

2.3  The accreditation model does not sit comfortably with our own standards and the specialist nature of work which our caseworkers undertake.  Our work fits in with the OISC levels 2 and 3 categories of work.

2.4  We have an intensive 4 week classroom-style training period.  Once caseworkers begin work with clients, they are directly supervised for a minimum of three full client interviews and appeal hearings, followed by ongoing close supervision of their work.

2.5  We find that the proposed probationer level is unduly restrictive.  We expect our caseworkers to be competent at level 2 (OISC) casework as a minimum and expect caseworkers to undertake the accredited fee earner level work from the start, subject to undergoing training and satisfactory supervised work performance.

2.6  There appear to be more onerous demands on a supervisor – our own demands are already significant.  This will be incompatible with the demand for increased direct casework time hours for supervisors in not-for-profit contracts as of April 2004.

2.7  We are not clear how the proposed 12 month probationer period – which is at a lower standard/level than we would expect – fits with our own 6 month probationary period and terms and conditions of employment.

2.8  We are not clear about the impact of assessment procedures.  For example, will it be sufficient to submit in-house supervised work?

2.9  Our appeals caseworkers and Legal Officers do level 3 OISC work.  The proposed SFE level is in fact higher than this. We are concerned this would set unreasonably high demands on our staff – who would not engage in the work required in the normal course of events.

2.10  Regarding the issue of written exams – what if we have found the caseworker suitable as they have met the RLC’s own standards, which we consider to be already sufficiently high and not incompatible with any quality standards, but they fail the exam?  In fact we consider our training and supervisory standards are higher than in many solicitors’ firms.

2.11  The RLC’s work is particularly specialist.  We only deal with asylum and related human rights claims, with a small amount of immigration work being undertaken.  Our expertise is narrower than the SFE expectation to be able to show competence in all aspects of immigration law.

2.12  As we have indicated in our DCA response, we would hope that following appropriate extensive consultation, we could prevail on the LSC to accept RLC’s own standards of training and supervision.

2.13The proposals appear aimed more at solicitors firms, even though it states that they also include not for profit organisations.  The proposals are not appropriate for a not for profit organisation and very specific set up like the RLC.

3. Advice and representation regarding NASS (13.2.6)

3.1  We note that advice on NASS issues should not constitute a fresh matter start and will be subject to the advice limits for Legal Help or CLR for that matter.

3.2 We also note that preparatory work can be undertaken up to 30 minutes.  Where work which needs to be undertaken exceeds 30 minutes and a new matter start is justified, the case should be opened as a Welfare Benefits case matter start.

3.3 Section 55 of the Nationality, Immigration and Asylum Act 2002 has forced a whole new area of work to come into play when dealing with an asylum application.  It is now necessary to consider the timing of the asylum application and possible/actual breaches of Article 3.  There have been judgments on these matters in “Q” and “S,D,T”.  The consequences of Section 55 are that a significant number of our clients are being refused access to NASS support and are being forced into destitution and homelessness until a breach of Article 3 can be proved.

3.4  It is now necessary to spend more time in initial interviews, where the client did not claim asylum immediately on arrival, taking instructions regarding the client’s journey, influence of the agent (if any) and reason for not claiming on arrival as it is highly likely that client will be refused access to NASS support.  It has become apparent that any asylum seeker who has not claimed asylum immediately on arrival, the vast majority claiming the day after at the Home Office, will almost automatically be refused access to support.

3.5  It is also now necessary to advise clients about attending screening interviews in connection with NASS support, and/or decision interviews, as it is not possible to send an outdoor clerk.  Issued raised in support-related screening interviews go to the client’s credibility.  In all cases clients have to take their luggage in case they get a negative response, adding greatly to their stress.  

3.6  In all cases, further representations are submitted in response to decisions to refuse access, with a possible need to refer for a medical report, with a need to monitor clients’ state of destitution.

3.7  It does not appear to us, given the criteria set for work which is classified as Welfare Benefits work, that Section 55 comes strictly within that remit.  Rather, the issues arising under Section 55 are more closely linked with a client’s asylum application, and largely deal with human rights issues. These are not issues that a welfare benefit specialist will necessarily have much experience of.

3.8  It would not be viable to have a Welfare Benefits person in-house given we have regional offices and not all offices are experiencing these problems.  If Section 55 work is all that the person would be expected to do, it is unlikely the post would be viable under a not for profit contract.  No other welfare benefits work is involved for our clients.

3.9  The work involved in advising on Section 55 issues is significant, in the region of between 2 and 4 hours.  Instructions have to be taken from the client regarding the effect destitution is having on them.

3.10  It is getting more and more difficult to refer clients out.  There are not enough representatives in London.  As far as Dover is concerned, there are none available to assist locally.  We cannot refer every case affected out.  It appears to us that it is appropriate for an asylum caseworker to deal with these issues as they are rather broad.

3.11  We are not clear what justifies a separate matter start under the Welfare Benefits category?  Is it the mere fact that it is NASS work and is taking longer than 30 minutes?  This is only likely to be the case where a RAN refusal is received and it may be too late to refer out, as it is not possible to pursue every case for judicial review.

3.12  We consider that as long as there is a proviso that a reasonable amount of time has been spent providing reasonable assistance to the client, this work should be chargeable as part of the overall work done on an asylum claim.

4. Form filling (13.2.7)

4.1  Changes in eligibility for travel documents have been introduced which requires giving legal advice to clients.  It is no longer possible to get a travel document automatically when a client is granted humanitarian protection or discretionary leave. Very specific criteria now have to be met. 

5. Disbursements (13.3.3, 13.4.3 and 13.2.8)

5.1  We consider the levels set for maximum disbursement limits to be too low, particularly as extensions to the maximum limit may be difficult to obtain given the proposed criteria. 

5.2  We consider that the average cost of a medical report is around £350-£500. A psychiatrist in Leeds charges £500 on average.  Specialist medical reports and reports required at very short notice may cost even more.  One report may be rejected, eg by the Home Office, requiring a further, more expensive report – as no one else is available who can meet the deadline. Generally, we require speed from experts, which can result in higher fees being charged. 

5.3  Recently, the LSC increased the disbursement limit which we can authorise internally without LSC prior authority to £500.  Clearly this was based on satisfaction that our spending on disbursements is appropriate.  The rationale for this was to reduce internal LSC bureaucracy, thereby reducing its costs.  The proposed significant reduction in the disbursement limit will therefore be counterproductive. 

5.4  Limiting expenditure on disbursements is problematic when there is no choice regarding location of clients, for example, those detained in Oakington, or dispersed  outside large towns/appropriate migrant communities.

5.5  The proposal indicates it may be possible for an extension to the maximum disbursement limit.  It is likely that an extension will be granted where the disbursement has to be incurred to comply with a direction from the IAA, or where the Medical Foundation has agreed to prepare a medical report. This raises a number of concerns:

· A regards IAA directions, we are concerned that the consequence of this measure would be a huge increase in applications for directions at first hearings. We do not consider this to be a cost effective proposal. 

· The Medical Foundation is not the only body we approach for medical reports.  They often cannot meet requests where there are very short deadlines involved.  They also have strict criteria for taking on clients, mainly due to limited resources available.  Deadlines for submitting reports may well have passed before the Medical Foundation can advise us if they can agree to prepare a report.   If they refuse, we may have to approach someone else.  Generally, we are dealing with short deadlines in the asylum process, eg Home Office interviews take place quite quickly and decisions are often made a week or so later.

5.6  As noted in 4.23 above, the grounds under which authority to exceed disbursement limits is likely to be granted are limited (and in any event are problematic). We fear that in cases where these grounds are not satisfied, LSC officials may adopt a restrictive approach to applications for authority. This might force representatives to have to choose what aspect of a case requires a disbursement at the expense of another aspect, which could result in manifest unfairness and prejudice to a client’s case. In cases where a local interpreter is not available and a medical report is also required, the maximum disbursement limit is always likely to be exceeded.

5.7  We do not agree, therefore, the disbursements should be limited as suggested.

6. Interpreters (13.2.8)

6.1 We are concerned at the reference to the possibility of the LSC prescribing that only interpreters with certain accreditation, membership of a particular organisation or qualifications can be used.

6.2  We are concerned that, depending on the guidelines issued, this could severely limit our access to interpreters and result in us being left in some cases with no interpreters available, with the consequence that we will not be able to represent clients.

6.3  We currently have in the region of 750 interpreters on our database with a rigorous internal system for monitoring quality.

6.4  There could be a problem if we get a new client group and need to find new interpreters at short notice.  There is also the issue if clients get sent to a new dispersal area with a shortage of interpreters in relevant languages.  It is likely the cost will increase if we have to find interpreters from outside the geographical region and/or use agency interpreters.

6.5  It is not clear to us what ill the LSC is trying to cure?  If this is an attempt to deal with interpreters who are involved in touting, we do not think this proposal will address that issue.  

6.6  We are also concerned at the cost implications of administering such a process and who will be responsible for monitoring this.  There could also be significant cost attached to internal administration processes which we could not afford.

7. Experts (13.2.8)

7.1  If persons proclaiming themselves to be experts are not qualified and cannot show they are, we would not use them.

7.2  Our view is that this proposal is simply adding a layer of bureaucracy to achieve no more than the status quo.

8. Attendance at interviews (31.2.8)

8.1  We wrote to the LSC on 24 June 2003 specifically expressing concern about lack of Legal Help for asylum screening interviews, including NASS related screening/decision interviews.  We have been advised that a copy of our letter has been placed on the LSC file to be considered as part of the consultation process.

8.2  We are extremely concerned at the proposal that attendance at a Home Office interview should form part of the relevant Advice Limit, in effect forcing representatives to choose between preparing a statement for a client or attending an interview, but not being able to provide a full representation service.

8.3 The Home Office interview is one of the most important stages in the determination process. It is one of the main opportunities an asylum seeker will have to establish the facts on which their claim is based. We believe it is crucial that representation at interview continues to be funded for a number of reasons:

· Interviews are often lengthy and complex

· Due to the complexity of issues and the fact that interviews are often conducted through interpreters, there is often misunderstanding (on both sides), misinterpretation, and misreporting of answers. These can lead to errors which are crucial to the decision.

· The interviewer’s note of the answers, as interpreted, is likely to be determinative of the Home Office’s decision and therefore of the asylum seeker’s fundamental human rights

8.4  It is not surprising therefore that in 1999 the Legal Aid Board accepted, by reference to a Report of the Advisory Committee on Legal Education and Conduct, that attending an interview with a client was one of the representative’s three “key tasks” at the initial stages of an asylum claim
. The LSC’s present position is that attendance at substantive interview is “normally reasonable”
. IND’s Complaints Audit Committee goes further and recently endorsed concerns about the lack of an independent record of interview, even where a representative was present:

“The conduct of some interviews, possibly in the presence of a legal representative and sometimes also an interpreter, is often the subject of complaint. The evidence of what actually happened is often disputed. In many instances it is merely one person’s word against another and the absence of corroborative evidence results in an unsatisfactory outcome.”

“The CAC remain convinced that work should be undertaken to determine the extent to which interviews could be tape-recorded.
”
 8.5  The Protocol Governing the Conduct of Substantive Interview and the Roles of Interviewing Officers, Representatives and their Interpreters indicates at what point representatives can intervene. Representatives should normally wait until the end of the interview to comment unless it is to draw attention to problems with the standard of interpretation or to request clarification of a question or comment by the interviewing officer.

8.6  Representatives will be invited by the interviewing officer to comment and make observations at the conclusion of an interview.  

8.7  Representatives should also bring to the attention of the interviewing officer any relevant lines of questioning which were curtailed or have not been pursued.

8.8  Clearly the Protocol envisages scenarios where an asylum seeker may be prejudiced by poor interpreting or insufficient questioning.  A client on their own will be unlikely to be able address or remedy such a situation. 

8.9  In the Oakington context, we believe it is very important that clients be represented at a SEF interview due to the detention environment and fast-track process.  Being constrained from attending interviews would impact on the relationship of trust between the client and caseworker carefully built up during the first interview.  Clients may feel that they are being abandoned by their adviser at the most important stage of their claim.  Attendance at interview has become even more significant since the introduction of the non-suspensive appeal regime.

8.10  We consider that poorer quality representatives will be more likely to attend interviews and sacrifice preparation time.  If the RLC takes the view that our time would be best spent doing statements and not attending interviews, those representatives in particular who are interested in poaching our clients would present this to our disadvantage, eg that unlike the RLC, they would not make their client go to their Home Office interview alone.

8.11  Currently clients are advised not to sign the record of interview as it is not the practice to read the record back to them.  Clients are likely to sign the record if there is no representative, even if they are advised beforehand not to sign.  It is likely that the record could be disputed at the appeal stage.

8.12  There have been cases of inappropriate interpreters at interview – despite appropriate ones being requested.  A representative can stop an interview if this happens.  A client on their own may be less willing to complain.  Again, this will be the subject of dispute in the event of a refusal and appeal.

8.13  Lack of a representative means there is no independent monitoring of interviews, with the potential for significant disputing of accuracy of records of interview thus loading additional costs onto the system further down the line, eg at appeal stage.  Adequate provision for attendance at interview saves costs rather than increasing them.

8.14  A person’s life or liberty depend on the issues raised and considered at the Home Office interview and it is difficult to find justification in limiting a representative’s ability to advise fully on these matters.  We are concerned that attendance at interview be limited when there is a culture of refusal/disbelief on the part of the Home Office. We believe attendance is of benefit to the client and is not a waste of public funds.

8.15  Suffice it to say, disputes arising as to what may or may not have been said at interview are extremely time-consuming to resolve and constitute a constant drain on the resources of the appeals process.  

9. Legal Help Advice Limit/Adjudicator Advice Limit (13.3.1 and 13.4.1)

9.1  We are extremely concerned at the proposed limits for Legal Help of 5 hours of direct casework time in asylum matters and 4 hours under Controlled Legal Representation for representation at appeal. Not only are these limits wholly inadequate, but we are opposed in principle to the notion of “capping”.

9.2  Comments on these proposals in the DCA consultation paper include the following:

“We believe that focused written representation in initial applications and representation on appeal in meritorious cases can add major value to the asylum process as a whole.” (Paragraph 3)

“…We see the key to putting the client’s case to be the statement of case prepared on behalf of the client by their representative and setting out the reasons for applying for asylum which is then submitted to the Home Office.” (Paragraph 24)

9.3  Whilst we agree that a properly prepared case at both the initial stage and at appeal can add major value to the asylum process. The proposed limits to the amount of time that may be available to undertake this work fundamentally undermines the stated objective.

9.4  Our own experience is that it is not possible to prepare cases to an appropriate standard, given the gravity of the issues involved and the need for any decision-maker to give the most anxious scrutiny to these issues because a person’s life or liberty is at stake, within these proposed time limits.

9.5  There are many situations where the proposed advice limits would be hopelessly inadequate: 

· Illiterate clients

· Clients with limited education resulting in a longer time being taken to take instructions

· Clients with learning difficulties

· Minors

· Cases where age is disputed

· Trafficking cases (often involving issues of sexual abuse)

· Clients with mental health issues

· Clients who have been tortured/raped/are suffering physically/mentally as a result of their experiences

· Clients with families where individual statements are required to be prepared

· Clients with witnesses for appeal hearings

· Clients with a substantial body of documentary evidence

· Detained clients

9.6  Particular problems would arise when, after a statement has been submitted and the maximum time limit reached, but before the Home Office has made a decision, there is a change in circumstances. For example, a military coup in a refugee producing country that might affect thousands of applicants awaiting a decision. In this situation, written representations previously submitted would be far from the “focussed” contribution to a case contemplated by the DCA. They will be out of date and no funding will be available to update them. 

9.7  Similarly, after representations are submitted, new evidence or witnesses may come to light. The client may, for reasons no one could criticise, make a late disclosure of sexual abuse or rape. In many cases, both the previous representative and the client would be beyond criticism. Nevertheless, without funding much evidence of this kind might never be brought to the attention of the Home Office. It will make its decision on the basis of an inaccurate statement. The statement will not add “major value” to the asylum process as a whole as contemplated by the DCA. It will do the opposite. The Home Office will make poor decisions that will have to be sorted out at appeal stage. The four-hour time limit will render remedial action impossible and we suspect that in many cases it will be left to the adjudicator to sort everything out.

9.8  Clients whose cases have been incorrectly refused on non-compliance grounds will be severely prejudiced by the proposed changes. A considerable amount of time can be spent persuading the Home Office to withdraw a decision. If it does, we are concerned that the time spent might count towards the 5 hours preparation time leaving still less time to prepare the case. If it does not, the case could proceed to hearing without any of the 5 hours having been used and leaving just 4 hours to prepare the case from scratch (much of this time having been used up trying to persuade the Home Office to withdraw its decision).

9.9  The advice limits include time being taken to address client care issues and Section 55/NASS related issues, cutting preparation time to a seriously insufficient level (for further detail, see 3 above).

9.10  In July 2003, the LSC issued a response to its consultation on the Draft NFT Contract, where time guidance for asylum work was proposed at a much more generous level, than is proposed in the DCA Consultation Paper. The LSC noted in its response that, judging by consultation responses, this was by far the most contentious of its proposal. It further noted:

“However we emphasised that the guidelines were not intended to be rigid.  We recognised that they were only a starting point and that individual cases may take more or less time.  Factors such as the complexity of the subject mater, novel points of law or the particular characteristics or needs of the client, such as learning difficulties, insufficient knowledge or special vulnerability could lead to these time being significantly exceeded.”

9.11  Furthermore, Legal Help upper casework limits proposed for asylum were 40 hours for full SQM holders and 30 hours for Controlled Legal Representation.

9.12  We find it difficult to understand how the previous guidelines, which acknowledged the complexity of asylum work, could have been reduced to the inadequate limits now being proposed. It is not possible to reconcile the proposals in the Consultation Paper with the LSC’s position, noted as recently as July 2003.

9.13  We have been working to our own internal benchmarks for supervision purposes and consider that for initial representations 10 hours is appropriate. This covers taking initial instructions, drafting the client statement, doing a read through of the statement, drafting written representations. It does not cover time spent on representation at Home Office interview. This tends to be high because of the long distances representatives and clients have to travel. It could be reduced very significantly if interviews were conducted locally.

9.14  The benchmarks have been established for supervision purposes and do not represent our view of the average time it takes to prepare a case. In fact, we believe it is misleading to talk about average times, given that the factors which have an influence on the time it takes to prepare a case are so numerous and diverse. These benchmarks are based on a number of years’ experience working exclusively with asylum seekers and have been set at levels where we consider that there should be consideration of why a particular case required more preparation time.  They are used in our internal file review meetings. Additional time may well be justified, for example, by reason of any one of the factors listed in 9.5 above. 

9.15  In some areas of work, benchmarks need to be set at a higher level. For example, for cases considered in Oakington, a higher benchmark is necessary because clients are detained, their cases are dealt with in a fast track process and because most are only likely to attract an out-of-country appeal. All of this requires very careful explanation to a client and this can only be done once trust and confidence is gained, which can be a considerable challenge in the Oakington environment. Particular care and additional work needs to be invested in cases which are likely to be certified, bearing in mind the difficulties in representing appellants with non-suspensive appeals.

9.16  As far as appeal preparation is concerned, we consider 15 hours to be an appropriate benchmark, with more time required in complex cases.  This breaks down into conducting a first interview, with merits test, drafting a statement, second interview and read through of statement and preparation of court bundle. Again, more time may well be justified on the basis of the above listed factors. 

9.17  Regarding representation at the Tribunal stage, again we consider it inappropriate impose time limits for representation.  We consider 5 hours for drafting grounds to be an appropriate benchmark. Again, there may be many reasons why more time may be required.

9.18  The RLC has consistently been cited as a model of good practice in its representation of clients at all stages.  It has not been suggested by the LSC that we spend unreasonable amounts of time on casework.  The LSC audit our work and has power to disallow time spent if it thinks it has been unreasonable. It has not done this. Indeed, following an audit in our Leeds office, the LSC indicated that appropriate time was being spent on appeal cases.

9.19  As an alternative to these proposals, we would suggest that the LSC considers a process in which it, in consultation with providers, establishes reasonable casework benchmarks and allows these to be exceeded with prior authority. Careful consideration would need to be given as to how this might work in practice (particularly given tight time limits in asylum work). The LSC would also need to consider, again in consultation with providers, how to cut down on needless bureaucracy (for example by granting devolved powers).

10. Quality and the impact of the Proposals on the Sector

10.1 The Consultation Paper states 

 ‘The quality of legal advice in the area of immigration and asylum has long been of concern to the Government….. The Law Society itself ….. recognises that there is a shortage of good quality immigration and asylum solicitors and is taking steps to improve the standard of service amongst them’. 

10.2  The RLC welcome the DCA’s commitment to good quality advice and representation as adding value to the asylum process and we share the DCA’s concerns as to the poor quality of some suppliers. Clearly it is important to address the issue of over-claiming and poor quality of some advice. We have already expressed our view that the LSC should use the powers it has at its disposal to remove contracts from suppliers who fall short of the standards required. However, it is hard to see how reducing the time that can be spent on a case will address this issue. 

10.3  We consider the impact of the proposals will be discriminatory.  They cut across the Lord Chancellor’s Direction on Community Legal Service Priorities which provides that top priority for funding has to be given to “civil proceedings where the client is at real and immediate risk of loss of life or liberty” and that all such cases that meet the criteria must be funded.  Many asylum cases will fall within this category.
10.4  In our view the DCA by equating the length of time spent on a case with poor quality of advice is confusing different issues. A limit of four hours is unlikely to deter a poor quality provider. 

10.5  We believe we have indicated by our analysis of the maximum time limits what is involved in effective representation. Our reputation within the section and with the IAA is high and we do not believe that we or other reputable providers could provide an adequate service to asylum seekers within the timescales proposed in the DCA consultation paper. 

10.6  In our view the likely outcome if these proposals as implemented would be a reduction in the number of good quality representative prepared to take on this work. A Memorandum issued by the Law Society’s Professional Ethics Division states that solicitors are “normally obliged as a matter of law and conduct to complete this kind of work once they have started acting, unless they have expressly reserved the right to do otherwise”
.

10.7  The notion that some representatives may reserve the right to withdraw representation when the maximum time limit is exhausted is deeply unattractive in the context of asylum work. Even assuming that it may be possible in some cases to complete work within 5 hours (which we do not accept) it would be extraordinary if a representative were to dump a case because it proved too time consuming because, for example, it transpired in the course if an interview that the client had been tortured, or had a particularly compelling body of documentary evidence and witnesses. Leaving aside the ethical question, we do not believe a representative of any integrity should withdraw representation in these or similar circumstances even if the client had previously been warned that withdrawal might be a possibility.

10.8  On a separate point, we would question whether a representative withdrawing from a case before work has been completed might be in breach of their duty of care to their client. Would professional indemnity insurers be willing to provide cover for a representative who seeks to limit the retainer in the way contemplated by the Law Society?

10.9  The Law Society’s information note does not address the situation where the representative knows from the outset that it will not be possible to complete the case within the maximum time limit, for example, it is a referral of a traumatised client from the Medical Foundation. Would it be acceptable for the solicitor to limit the retainer in this situation?

10.10 Purely on a practical level the proposals are likely to deter many from taking on the work. There is also the risk that practitioners may cut corners because of pressure of time, thus further impacting on the quality of the work.

10.11  In our view there is a fundamental contradiction between the proposed time limits and the expressed desire to raise the quality of advice through on Accreditation Scheme. We are very concerned that the proposals will drive down quality standards and fear the impact this will have on asylum seekers.

10.12  We our very concerned about the impact of the proposals on the work of the Refugee Legal Centre. We would not be prepared to cut corners at the expense of a client if that meant not advocating their case appropriately. We are committed to maintaining the integrity of our services. If the proposals are implemented, we fear that too often we would be drawn into unfunded work. We are an asylum specialist funded under a Not For Profit Contract and we would not be able look to expanding other profitable activities to cross-subsidise our core function. We are therefore most concerned that the proposals call into question our future viability.
10.13  A particularly serious concern for us is that the introduction of capped advice limits will mean that meeting our target contract hours will be severely compromised.  We would need to substantially increase the number of clients seen in order to meet our hours.  This may well not be possible.

10.14  We have used our Dover office to calculate the possible effect on our contract there. We have assumed the office only undertakes initial representation work (it actually undertakes appeal representation as well) and assumed that we would not attend Home Office interviews but concentrate on case preparation.  Current capacity is to deal with 1760 clients over a year, assuming every client attends and every case is prepared.  If there were a cap of 5 hours per case, we would have to see an additional 2,068 clients in the year in order to achieve our present contract hour’s target.  We would have to go from an average maximum capacity to see clients at around 35 appointments per week to 87 appointments per week.   We do not see how this is feasible, particularly in a climate of falling numbers of asylum seekers.  Administrative costs would increase significantly.  We have calculated that there would be an increase of around £70,000 required on top of our current disbursement limit of £250,000 to pay for additional interpreting demands. Other LSC funded parts of the organisation would face similar problems seriously calling into question the viability of our operations.

10.15  We are therefore most concerned about the impact of these measures on asylum seekers. We fear the implementation of the proposals will drive out good practitioners and drive down quality standards. The proposals will hit the most vulnerable asylum seekers hardest and will inevitably be a cause of injustice. Finally, we believe the implementation of the proposals will raise a serious question about the future viability of the RLC.
Refugee Legal Centre

27th August 2003

� Paragraph 3.13 of the LAB’s May 1999 recommendations, “Access to Quality Services in the Immigration Category”


� Page 213 of the General Civil Contract (Solicitors) contract specification, 1st April 2003


� Page 11 of its Annual Report, June 2003


� Information leaflet, August 2003. The Law Society adds that a solicitor might be placed in a more difficult position in appeals work due to the duty to the court.
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