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NATIONAL AUDIT OFFICE STUDY ON ASYLUM: DECIDING APPLICATIONS FOR ASYLUM

The Refugee Legal Centre
1. The Refugee Legal Centre (RLC) welcomes the opportunity to contribute to the National Audit Office’s study of the IND’s arrangements for processing asylum applications and the IAA’s arrangements for administering asylum appeals. The RLC is an independent charity providing advice and representation to asylum seekers and those seeking protection from removal from the UK on human rights grounds. In drafting this response we have drawn on our considerable casework experience as the largest specialist organization in this field and have concentrated on those areas most relevant to our work.

Initial decision making

Quality
2. We have concerns about the quality of initial decision making. Too often, letters refusing asylum suffer from a reliance on standard paragraphs bearing little relevance to the facts of the specific case. In our opinion a culture of disbelief pervades Home Office decision making. As a result, in the year 2002/203, the Refugee Legal Centre’s success rate at appeal was 41% The culture of disbelief is endemic in some decision making processes. For example over 99.5% of cases dealt with in the Oakington fast track process are refused. And yet our Leeds office was successful at appeal in 39% of ex-Oakington cases
. The culture of disbelief pervades decision making as regards certain nationalities. In the year 2002, we were successful at appeal in 42% of Ethiopian cases, 64% of Iranian cases, 90% of Sudanese cases and 58% of Zimbabwean cases

3. The following are examples extracted from Refusal Letters served on RLC clients:
· For a Kosovan who fled in the midst of the campaign of repression which lead to NATO intervention:
“The Secretary of State does not condone any violations which may have been committed by members of the Serbian forces in Kosovo. However, in order to bring yourself within the scope of the United Nations Convention, you would have to show that these incidents were not simply the members of the Serbian authorities carrying out their official duties but a sustained campaign of persecution directed at you because of your race, religion, nationality, membership of a particular social group or political opinion.”
· For a Zimbabwean client after the Government had suspended returns:
“….., the situation in Zimbabwe is much calmer overall and the police and security forces are maintaining law and order. He (the Secretary of State) is aware that the prosecution of people for such violent crimes, is actively pursued through the courts. He also considers that this provides evidence that the Zanu PF do not have an element of impunity about them and recourse is available.”

· For a client from Cote D’Ivoire who was tortured by the gendarmerie while his wife and sister were raped in front of him:

“The Secretary of State believes that members of the public should have nothing to fear by the routine investigations of the authorities.”

· For a client who has subsequently been described by a doctor at the Medical Foundation for Victims of Torture as ‘one of the worst rape cases I have come across’ and who was distressed throughout her Home Office interview:

“More importantly, if your husband really was abducted by soldiers who beat and raped you, you should have been able to state clearly when this event occurred. The Secretary of State does not believe that these events occurred as claimed by you.”

And in the same letter:

“If you were upset because you were placed in Oakington, this may be because you paid an agent a large sum of money to facilitate your journey to the Untied Kingdom and were not expecting your asylum claim to be processed so quickly in this way.” 

· For a client who travelled with a false passport provided by an agent:

“He (the Secretary of State) concludes therefore that the passport you used to travel on was indeed yours and that you gave your account (of the pp being false) in order to cover up your true identity”

 

Thereafter in certifying the claim:

“In addition the S of S certifies that your claim is one to which 9(3)(a) of Schedule 4 to the IAA ’99 applies owing to your failure to produce a valid pp when required to do so on arrival without giving a reasonable explanation for that failure.”
· In a more bizarre vein, for an Ivorian:
“You claimed that this person told you to take the number 36 bus from Victoria to Peckham because there were a lot of French-speaking people and Ivoreans there as well. It is the opinion of the Secretary of State that this process of choosing as to which country you would like to claim asylum in is not the action of a genuine refugee fleeing persecution.”

4. There are numerous examples of incorrect references to countries of origin. One Refusal letter contains 2 pages on the situation in the Czech Republic when the client was from Poland. Another letter simply states after the usual preamble, “STANDARD WORDINGS SHOULD APPEAR HERE”. The rest of the letter is completely blank. 

5. The Home Office is particularly poor when addressing Human Rights submissions. Refusal letters will often simply state that the claim does not engage the relevant Article. A significant example of this related to a Polish client where a 16-page letter of representation was submitted, the majority of which dealt with an Article 8 claim. The refusal letter simply stated that the claim did not engage Article 8. The client won at Appeal.  Another refusal letter states after a number of paragraphs dealing with the asylum issue, “ARGUE THE HUMAN RIGHTS ARTICLES IN THE USUAL WAY AND THEN INCLUDE THE FOLLOWING SENTENCE. Therefore you do not qualify for Humanitarian Protection.”

6. We have particular concerns about the Home Office’s treatment of unaccompanied minors. Officials frequently dispute such cases, claiming a person is in fact adult. In our experience such disputes often become protracted and take a significant amount of effort and resources to resolve. Leaving aside the cost of such disputes, we are particularly concerned that Home Office intransigence leaves minors in a vulnerable position, often in detention. And yet age disputes are almost always resolved in the child’s favour. In a recent survey of cases conducted in our Leeds office, of the 23 cases in which age was disputed 14 have been resolved and 9 remain outstanding. Of those resolved, 13 were eventually conceded by the Home Office and in 8 cases the court ruled in our favour. 1 case was ruled in the Home Office’s favour.

Speed

7. We believe that increasingly the emphasis is on the speed of decision making at the expense of quality. Fast Track decision making processes, such as the 7 day process at Oakington Detention Centre, or the even faster 3 day process at Harmondsworth Detention Centre (dubbed by officials, “the Super Fast Track”) pay scant regard to the quality of decisions. Implicit in such processes is the notion that from the outset cases dealt with under these processes are bound to fail and do not warrant the investment of careful consideration. This is reflected in the blanket refusal of cases dealt with under these processes
.
8. Very fast decision making processes such as in Oakington and Harmondsworth enable IND to reduce substantially the average time taken to process all initial decision cases.  The Home’s target for initial decision making is 2 months. It reports on this target in its quarterly statistical bulletin. It is interesting to note that separate statistics are not produced for the time it takes to consider cases that are not dealt with in fast track processes. Many clients have to wait far longer for a decision than is indicated by headline statistics.

9. Statistics for the year 2001/2002 suggest that 60% of applications received in 2001/02 had initial decisions reached and served within two months, 78% within four months and 84% within six months. 73% of applications received in the period April to December 2002 had initial decisions reached and served within two months. Thus, of decisions being made 16% were taken more than six months after the asylum claim was made. This figure includes a significant number of cases where the delay is much longer than six months. In our experience, these much longer delays are more common where medical reports have been submitted in support of an allegation of torture, even though these cases are likely to merit more speedy consideration.

10. We have particular concerns about the speed of decision making in cases that are not included in the headline statistics. For example, it should be noted that 15% of decisions are refused very quickly on summary non-compliance grounds for example, because it is alleged that the statement of evidence form was not submitted to the Home Office within the correct time limit, or because an asylum seeker does not attend a Home Office interview. In our experience, many of these refusals are erroneous for example, because the statement of evidence form was returned in time but has been misfiled, or because the Home Office sent an interview appointment letter to the wrong address. Although non-compliance decisions are made very quickly, once the Home Office concedes a refusal was erroneous, it can take months and sometimes years to make a substantive decision Not surprisingly, therefore, the time taken to make these latter decisions, unlike the time taken to take the initial non-compliance decisions, are not counted in the average time taken, as reported in the quarterly statistics.

11. Some examples of Home Office delay from our files (by Home Office reference number) are:

· L1034082 Asylum claim November 2000. Home Office erroneous refusal on non-compliance grounds made March 2001. Decision withdrawn by Home Office June 2001. No decision to date.

· N1031787 Asylum claim November 2000. Home Office erroneous refusal on non-compliance grounds, later withdrawn by Home Office. Medical report submitted September 2002. Substantive refusal in March 2003.

· D1046794 Asylum claim February 2001. Interviewed February 2002. Medical report submitted July 2002. Substantive refusal in May 2003.

· Y1027196 Asylum claim March 2001. Interviewed April 2001. No decision to date.

· M1132639, Asylum claim November 2001. Interviewed February 2002. Psychiatric report submitted February 2002. No decision to date.

· K1101881. Asylum claim December 2001. Interviewed January 2002. Medical report submitted 17 October 2002. Substantive refusal served in March 2003.

12. What is remarkable about the above list of cases was that it was submitted to the Home Office in January 2003 in a statement prepared for a high profile test case before the High Court. The statement was seen and commented by officials of the highest level in IND. And yet substantial delays persisted. 
13. Where asylum is refused and an appeal is made, there are frequently Home Office delays sending the appeal papers to the Immigration Appellate Authority. This usually takes at least four weeks. It should be noted that the Home Office only reports on the time it takes to make an initial decision. It should further be noted that the Immigration Appellate Authority only reports on the time taken to determine cases from its receipt of papers (ref to quarterly stats. We believe that statistics produced by the Home Office and the Immigration Appellate Authority given a misleading impression of the speed of the determination process.
Frontloading

14. Poor quality decision making at the initial stage merely transfers the burden of making appropriate and reasoned decisions from the Home Office to the Immigration Appellate Authority. It is inefficient to focus this burden at the most expensive part of the determination process. 

15.  Better Home Office decision making should lead to fewer appeals. The high rate of success at appeal should be a matter of considerable concern. As stated above, decision making in regard to certain nationalities should also be a matter of great concern
. It should also contribute to a more stream lined appeals process if the issues are clearly identified and areas of dispute defined at the earliest stage.

16. Using RLC success rates at appeal as a guide, around 2 in 5 in initial decisions made by the Home Office in asylum applications are incorrect. This does not imply that 3 out of 5 Home Office decisions are good.  Rather they often suffer from a reliance on standard paragraphs bearing little relevance to the facts of the specific case, inaccuracies, and poor reasoning.  This often places the Adjudicator at the appeal as being in the effective position of being the first decision maker on the case.

17.  It is our view therefore that if the quality of Home Office decision making in asylum applications was improved, including fewer erroneous refusals, the appeal process would greatly benefit.  Recent reforms have failed to address this fundamental cause of inefficiency.

18. We should add that there is a particular problem in regard to non-compliance refusals
. The Home Office often concedes that these decisions were made in error. Where it does not, a case will go to appeal without the Home Office ever having considered the facts of a person’s case. The entire fact finding duty is transferred to the Court. In our view this is a most inefficient use of Court resources.
Asylum Appeals

19. This year saw the introduction of the third major piece of legislation affecting asylum and immigration appeals in the last 10 years. This was not the consolidating legislation hoped for but added to the increasingly complex and piecemeal field of asylum and immigration law.  The majority of the relevant provisions of the Nationality, Immigration and Asylum Act 2002 came into force on 01/04/03. 

Limited access to specialist jurisdiction of the IAA

20. The legislation limits effective access to appeal to the specialist jurisdiction of the IAA which will have the effect of displacing litigation into the more expensive and time consuming forum of the High Court.  Examples include:

· Removing the right to an in country appeal for those applicants for asylum/human rights protection whose claims are certified as clearly unfounded.
  The only way of trying to assert a right to an in country appeal in such circumstances is to challenge the certificate in the High Court
· The removal of the right to apply to the High Court for Judicial Review of the IAT’s decision to refuse permission to appeal will adversely affect the quality of the appeals process.  At present such applications are initially made on paper and can be renewed orally if refused.   There are many examples of such oral renewals succeeding.  The withdrawal of the right to oral renewal through the statutory review procedure will prejudice applicants and undermine the overall quality of the appeals process.

Restrictive appeals procedure rules

21. The rules governing mainstream immigration and asylum appeals came into force on 1st April 2003. They set out all matters relating to the conduct of those appeals, both before Adjudicators and the Tribunal. Whilst we are pleased to see that the Rules state their continued commitment to the “just, timely and effective disposal of appeals”
, it is striking that there is an increasing focus on the timeliness of any disposal which may jeopardise the IAA’s ability to ensure that justice in the individual appeal is indeed done. As with primary immigration and asylum legislation, there have been new appeals procedure rules every 3 years.  We note with dismay that with each successive set of rules the focus has shifted towards the quick disposal of appeals, with an erosion of Adjudicators’ discretion to regulate the conduct of proceedings before them.

22. For example, under the new Rules
, detained clients now have only 5 days to lodge notice of appeal against an initial Home Office decision, as against 10 working days for non-detained individuals. In our experience, detained clients may experience significant difficulty in finding a representative.  The shortening of the time limit for unrepresented clients in these circumstances may well result in more late notices of appeal being lodged with the Home Office.  The effect of this will be adjudicator time spent assessing whether it would be correct to treat these appeals as having been lodged in time rather than looking at the substantive merits of the appeal.
  Further, in such circumstances, we are not infrequently instructed by post, due to some detention centres granting limited access to fax facilities. A 5-day deadline renders this method of instruction impracticable for clients. Moreover, a 5-day deadline means that we will inevitably have to lodge protective appeals in cases where we may otherwise have advised against such a course of action, had we had the time to see the client for detailed advice. 
23. The new Rules provide that where an appeal has been adjourned once, it must then be heard within the next 6 weeks unless “exceptional” circumstances (and the interests of justice) require more time to be given or both parties consent.
 Whilst we understand the need for appeals to be determined without undue delay we are concerned that the rule creates an undue fetter on Adjudicators’ discretion to adjourn cases where the interest of justice require: there may be reasons why an appeal should be adjourned which fall short of exceptional in the literal sense of the word, but where the interests of justice and the proper determination of the appeal nevertheless require an adjournment: consider the late instruction by the RLC of an individual who requires a specialist medical or country assessment, or the authentication of important documents. That this is an exceptional circumstance is moot – but there is a strong argument that the interests of justice require the adjournment of the case.  In our experience, Adjudicators do not lightly grant adjournments, but will do so if justice requires it. In our view, the new rules unduly inhibit the ability of the Appellate Authority to regulate its own procedure, at the expense of fairness.
“Non-suspensive”appeals- an adequate right of appeal?

24. The 2002 Act brought in fundamental changes to the procedures governing asylum applications, in particular the access of individuals to the IAA. In cases certified as “clearly unfounded”
 by the Secretary of State there is no longer an in-country right of appeal against a refusal of asylum. Individuals must pursue their appeals from abroad.  

25. Our experience of this new system to date has shown it to be flawed in several material aspects: individuals who are nationals from the designated countries are sent to the Oakington Reception Centre where their claims are processed within a very short timescale of approximately one week. Some, however, are released from that process where it becomes clear that their applications are not appropriate for determination within that timescale. They remain, however, vulnerable to certification and summary removal in accordance with the provisions of the Act. It is our experience that insufficient procedural safeguards are in place to ensure that these individuals have access to legal advice in the event that they are certified as unfounded. In one such case recently, an RLC client was detained when complying with reporting requirements on a Friday morning. He was only served with removal directions later that day. These were copied to the RLC after 5.00pm that afternoon. The client was removed the next day without having been able to talk to the RLC about the merits of any challenge to his certification. It was a matter of record that the RLC had been actively involved in his representation at every stage of the process. It is quite simply unacceptable that individuals should be given no meaningful opportunity to contact their legal advisers when facing imminent removal back to a country where they fear persecution. We have real concerns that situations like this will recur unless proper safeguards are put in place.

26. Furthermore we have concerns that out of country appeals will result in procedural unfairness for our clients.  For example:

· It is proving difficult to maintain contact with clients once they have been removed in order to take instructions on the progress of any appeal, even though our experience is with clients from the well-resourced accession state countries.  This risks rendering any such appeal right meaningless.  We are concerned that this problem will greatly increase as the power in NIAA 2002 s94 is applied to less developed countries;

· It is unclear what procedural safeguards the IAA and Higher Courts will adopt to allow appellants to give oral evidence in out of country appeals.  Asylum claims  are often dismissed on the grounds that they are not believed.  Appellants should have a fair opportunity to show adjudicators that they are telling the truth through oral evidence in the appropriate case.  However, the very fact of being out of the UK inhibits this to a large degree.

27. We note with some concern that there is no procedure of which we are aware which sets out the process by which successful appellants will be allowed to return to the UK.

The Harmondsworth “Super Fast Track”

28. The fast-track pilot was announced in a press release placed on the IND’s website on 18th March. There was no prior consultation.  The pilot began in mid-April.  

29. The aim of the pilot is to process the initial application and any subsequent appeals as quickly as possible.  It is envisaged that those subject to the procedure will be detained throughout the process.  The process applies to those who claim asylum at Heathrow, Gatwick or Stansted and who are nationals of countries who would be processed at Oakington Reception Centre (excluding those countries from whom claims are presumed to be clearly unfounded and are therefore likely to be removed before any appeal against an adverse decision is heard).  This includes such refugee producing countries as China and Sri Lanka.  Legal representation is provided by a duty solicitor scheme organized by the Legal Services Commission.

30. A chronology of the envisioned process is:

Day 1 

Applicant claims asylum and is detained. 





Time for interview with legal representative

Day 2

Full asylum interview with the Immigration Service

Day 3 

Decision on asylum application (most probably refusal)

Day 5

Deadline for lodging appeal

Day 8/9
Appeal heard by adjudicator

Day 10/11
Promulgation of determination by adjudicator

Day  12/13
Deadline for lodging application for permission to appeal to the IAT, including request for an oral hearing, written submissions and notice of any application to submit further evidence not before the adjudicator 

Day 13/14
Respondent must serve indicate if they would like an oral hearing, and file written submissions, respondent’s notice and notice of any application to submit further evidence not before the adjudicator

Day 14/15
IAT determines permission application

Day 16/17
IAT hearing, if granted, listed

Day 17/18
IAT promulgates determination

Day 19/20
Deadline for lodging application for permission to appeal to the Court of Appeal.

Day 20/21
Deadline for IAT’s determination of application for leave to appeal.

31. The RLC has considerable legal and managerial experience representing clients in an expedited process from our work at the Oakington Reception Centre.  The RLC’s concerns in respect of the Harmondsworth Pilot include:

· The time limits within which the initial applications and subsequent appeals will be processed sacrifice fairness and justice at the expense of efficiency because:

(i) The time limits for putting forward the applicant’s case pre-decision are too short.  The Oakington fast track process, with the benefit of on site legal representation, allows 3 days after arrival before the applicant is interviewed and a further 2 days for the submission of evidence in support of the claim.  The decision being served within 7 days.  We consider the Oakington procedure to be an already tight time scale.  Under the Harmondsworth process there will frequently be inadequate time to present the application within time;

(ii) No consideration is given within the process to allow the applicant to recover from the fatigue or need for acclimatization in order to allow them to put forward their application effectively;

(iii) The proposed time standards for the representation of asylum seekers on which the Legal Services Commission has been consulting with the not-for-profit sector are wholly inconsistent with the time representatives will be given under the pilot to assist their clients to make out a proper claim;

(iv) Initial decision making will risk being even poorer resulting in unnecessary refusals and appeals.  The decision maker will not benefit from a fully prepared application.   For example, there will not be time for written representations to be made on behalf of applicants;

(v) The time limits for the preparation and the presentation of appeals are too short, risking unfairness.  Although the RLC welcomes the power allowing the IAA to transfer appeals outside of the fast track process, we are concerned that the circumstances in which such an order will be made will be too limited.

· A critical factor in this process will be the ability of a legal representative to ensure asylum seekers’ interests are protected. We fear that in too many cases the legal representative’s duty will be to seek to defer a decision until the client has had a reasonable opportunity to make out his or her case. It may be necessary to have recourse to the High Court to ensure a decision is in fact deferred and we believe this will introduce a high degree of uncertainty into timetables making it difficult for all parties to manage the process.
Welfare support for asylum seekers

32. The new legislation’s bar on the provision of support to those asylum applicants who do not claim asylum as soon as reasonably practicable after their arrival will prevent those in this position from effective access to their appeal rights or from accessing legal advice or representation.
  For them, the appeal process risks being meaningless. And yet their cases still have to be resolved. We cannot see how the representatives, the Home Office, or the Court can deal effectively and efficiently with the asylum claims and appeals of homeless asylum seekers.

Refugee Legal Centre

1st July 2003

The Refugee Legal Centre is an independent charity offering free legal advice and representation to asylum seekers and refugees.
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� The Leeds office deals with the great majority of Oakington clients who are dispersed at the end of the 7 day initial decision making process.


� In a similar period, the year 2002, Home Office statistics show that it refused asylum and exceptional leave in 78% of Ethiopian cases, 82% of Iranian cases, 82% of Sudanese cases and 63% of Zimbabwean cases.


�  See paragraph 2


� See paragraph 2


� See paragraph 10


� NIAA 2002, s94 and s115


� NIAA 2002, s101


� Immigration and Asylum Appeals (Procedure) Rules 2003, paragraph 4 


� Immigration and Asylum Appeals (Procedure) Rules 2003, paragraph 7


� Immigration and Asylum Appeals (Procedure) Rules 2003, paragraph 10


� Immigration and Asylum Appeals (Procedure) Rules 2003, paragraph 13


� Section 115 of the 2002 Act has already brought this provision into force.  For nationals of EU Accession countries, as well as those designated by further order, there is a presumption that any human rights or asylum claim is manifestly unfounded, unless the contrary can be shown. An order coming into effect on 20th March 2003 designates 7 additional countries, including Albania and Jamaica.


� The Immigration and Asylum Appeals (Fast Track Procedure) Rules 2003, paragraph 23


� NIAA 2002, s55
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