DCA Consultation Proposals Summary Response

Introduction

1.  The RLC is an independent charity providing advice and representation to asylum seekers and those seeking protection from removal from the UK on human rights grounds. On 26th March 2003 we submitted evidence to the Home Affairs Committee’s inquiry in to asylum applications.

The DCA issued a Consultation Paper in June 2003 on proposals which, if implemented, would severely restrict access to legal aid for representation (“the Consultation Paper2). The deadline for response was 27th August 2003. The Refugee Legal Centre’s detailed response will be forwarded with this summary. The appendices to the detailed response may be found in the news section of the RLC’s website under “RLC briefings and press release” (www.refugee-legal-centre.org.uk)

We are most concerned about the impact of these measures on asylum seekers. We fear the implementation of the proposals will drive out good practitioners and drive down quality standards. The proposals will hit the most vulnerable asylum seekers hardest and will inevitably be a cause of injustice. Finally, we believe the implementation of the proposals will raise a serious question about the future viability of the RLC.

This paper summarises those of our concerns we believe will be of interest to the Committee. References to Sections and paragraph numbers are to Sections and paragraphs in our detailed response. 

Since drafting our consultation response, we have had sight of the response of the Office of the Immigration Services Commissioner (OISC). OISC was established under the 1999 Immigration and Asylum Act to regulate the provision of immigration advice. Section 83(5) provides that OISC must ensure, so far as is reasonably practicable, that those who provide immigration advice are “fit and competent to do so” and “act in the best interests of their clients”.  OISC’s response to the DCA proposals indicates a high level of concern. In particular, OISC states that, in its experience, the proposed maximum time limits “are not sufficient to provide competent advice.”
 Further its response highlights a danger to organisations like the RLC that are funded by the LSC and are regulated/exempted by the OISC. It states that it may have to withdraw authority to practise to organisations that cannot provide competent advice because of the implementation of the maximum time limits
. 

The proposals are unlawful

2.  We have commissioned a joint legal opinion from a leading administrative lawyer Michael Fordham and his colleague David Pievsky of Blackstone chambers. Their conclusion is that the proposals are unlawful. In particular they point to an absence of any cogent and persuasive material providing an evidential basis to support the DCA’s conclusion that legal representatives would be able to provide a practical and effective service adequately meeting asylum seekers’ needs for legal assistance, within the suggested time-limits. In other words, the DCA has simply not made out a case as to why it considers such stringent measures might be acceptable. 

The misleading analysis of the cost of legal aid

3.  The introductory section of the Consultation Paper, ‘The Issues’, highlights rising costs in provision of legal aid in immigration and asylum work from £81.3m in 2000 – 2001 to £129.7m in 2001 – 2002 and £174.2m in 2002 – 2003. It is suggested the costs need to be controlled.  At the same time, the paper refers to increases in numbers of asylum seekers, increased rate of processing by the Home Office and corresponding increases in appeals and the impact of dispersal as contributory factors. 

In our detailed response to the Consultation Paper we refer in some detail to the LSC and DCA’s undated note of joint evidence to the Lord Chancellor’s Department Select Committee, (“the LSC Memorandum”). The LSC Memorandum identified the following main cost drivers

· More asylum applications

· More Home Office decisions

· The introduction of legal aid for appeals

· Increased throughput by the IAA

· The dispersal policy (setting up and funding new suppliers and paying more for solicitors and interpreters to travel to attend clients at interviews)

· Rise in average cost per claim by 12% pa

In our view the LSC Memorandum lacks an analysis of the very significant degree to which the listed factors have impacted on costs of legal aid. The paper misses the crucial and obvious point that rising costs can largely be explained by the measures taken to clear the backlog of 100,000 cases awaiting decision and that the backlog has now been cleared. More importantly, both the Consultation Paper and the LSC Memorandum fail to draw the obvious conclusion that costs are set to fall very significantly. (See Section 3 for a more detailed analysis of legal aid costs).

The LSC’s analysis may leave an erroneous impression that representatives, particularly poor ones, may have impacted significantly on rising costs. There are number of explanations of the 12% rise in costs per claim:-

· Interviewing asylum seekers in Liverpool and Leeds- in July 2000 the Home Office introduced the practice of interviewing thousands of asylum seekers in Liverpool regardless of where they lived. The subsequent opening of an interviewing centre in Leeds compounded the adverse consequences of this. The routine transportation of asylum seekers across the country for interview will have had quite a quite obvious impact on the costs of the determination process, including representation.

· The introduction of NASS Support- the staged introduction of NASS support in 2000 created a significant increase in workload. Acute problems arose from the well-reported gross inefficiency of NASS. It frequently takes a substantial amount of time to remedy simple administrative blunders, for example:
a) Termination of support where clients clearly have valid outstanding asylum or Human Rights claims/appeals.

b) Dispersal of extremely vulnerable clients despite evidence that clients are accessing medical support in London.

e) Termination of support and possible eviction of minors due to NASS errors

d) Lack of clarity of who to contact to rectify termination of support – passed between ‘Termination Team’ and ‘Support Discontinuation and Voucher Enquiry Line’.

e) Excessive time taken to issue NASS 35 preventing clients access to benefits on grant of status. In meantime clients face eviction from NASS accommodation.

f) Termination /refusal of support because of administrative errors at the Home Office showing client’s case refused.

g) NASS caseworkers not aware of the procedures to follow or refusing to assist – stating there is nothing they can do – meanwhile clients left destitute and RLC caseworkers referred from one department to another (often to answer machine messages).

h) Delays of a number of days and in some cases weeks to issue vouchers to clients when NASS agrees to reinstate support.

i) Vulnerable clients or minors inappropriately accommodated – particular needs of individuals not considered in the first instance.

· The introduction of dispersal- the LSC Memorandum acknowledges that the introduction of dispersal in 2000 increased costs per case by requiring solicitors and interpreters to travel to attend interviews. 

· Developments in Law and Practice- a number of significant developments occurred in the period significantly adding to legal costs:

a) In 2000, the IAA introduced a policy of issuing standard directions for the production of skeleton arguments, witness statements and case history chronologies in all appeals. The process of drafting a witness statement, checking and agreeing it with the client, and of drafting a skeleton argument, has added very substantially to the time it takes to prepare a case.

b) The new appeals provisions of the 1999 Act were introduced in October 2000. Provisions, such as the one-stop appeals process introduced a layer of additional work into asylum cases without contributing to the efficiency of the determination process (the process was simplified and rationalised in the 2002 Act). 

c) The Human Rights Act was implemented in October 2000. This introduced another ground of appeal, bringing with it a substantial body of jurisprudence. In effect, it added a second appeal in each case often on quite different grounds. This will inevitably have had a major impact on legal costs.

d) Quite apart from normal inflationary pressures, the IAA has become more and more demanding with regard to medical and expert reports. The IAA expects specialist medical reports in all cases where there is an allegation of torture.  These are extremely expensive, around £300 for a physical report (on scarring for example) and £500 for a psychiatric report. Shorter listings and the reluctance of adjudicators to adjourn hearings require reports to be commissioned at very short notice increasing the above quoted costs further. All of these requirements put more pressure on the public purse.  The effect will be compounded by the implementation of the proposals in the LSC’s Consultation Paper as in order to exceed the disbursement limit representatives will need to apply for a direction from an adjudicator resulting in an increase in attendance at first hearings.
From our analysis of legal aid costs, it can reasonably be predicted that, in the absence of any new measures, costs will reduce substantially in forthcoming years. There are a number of deflationary factors, including: 

· The number of asylum applications is set to fall by 35% from the number in 2002.

· The projected number of decisions for the year 2004 (based application targets which the Home Office is meeting) will fall by over 50% from the peak years of 2000 and 2001.

· Government figures give a strong indication that the number of appeals will peak this year. Thereafter, there will be a reduction in appeals activity of well over 50%

(See paragraph 3.20)

Reducing costs without compromising quality

4.  We believe there are a number of measures which could be pursued that will reduce legal aid expenditure without compromising the quality of representation (paragraph 3.21 et seq)

The most significant measure would be the frontloading of the determination process. In the words of the outgoing Chief Executive of the Legal Services Commission
:

“Access to early good quality legal advice plays a key part in the effective and fair operation of the asylum system. If the asylum seeker’s case is properly put forward this in turn allows the immigration services to make the best decision on that case. This has advantages not only for the particular client, but also for the system as a whole by reducing unnecessary appeals and uncertainty.”

Poor quality decision making at the initial stage merely transfers the burden of making appropriate and reasoned decisions from the Home Office to the Immigration Appellate Authority. It is inefficient to focus this burden at the most expensive part of the determination process. 
Better Home Office decision-making should lead to fewer appeals. The high rate of success at appeal should be a matter of considerable concern: last year our London office won 36% of the appeals it presented. 

It is our view therefore that if the quality of Home Office decision making in asylum applications was improved, including fewer erroneous refusals, the appeal process would greatly benefit.  Recent reforms have failed to address this fundamental cause of inefficiency.

In addition to frontloading, we have identified further measures to reduce cost without impacting on the provision of quality representation

· Less recourse to non-compliance refusals- at present 15% of all decisions are to refuse asylum on non-compliance grounds. In our experience many of these decisions are simply wrong. They add a significant burden onto the determination process, particularly at the more expensive appeals stage (see paragraph 3.27).
· Ensuring effective representation at Home Office interview- The Home Office interview is one of the most important stages in the determination process. It is one of the main opportunities an asylum seeker will have to establish the facts on which their claim is based. It is not surprising therefore that in 1999 the Legal Aid Board accepted, by reference to a Report of the Advisory Committee on Legal Education and Conduct, that attending an interview with a client was one of the representative’s three “key tasks” at the initial stages of an asylum claim
. The LSC’s present position is that attendance at substantive interview is “normally reasonable”
. Suffice it to say, disputes arising as to what may or may not have been said at interview are often time consuming to resolve and constitute a constant drain on the resources of the appeals process. We therefore believe it is crucial that funding for representation at interview should not, as is proposed, be withdrawn (paragraph 3.28 to 3.20)

· Effective listing of appeals- Successive changes to the appeals procedure rules place an increased emphasis on the fast listing of cases. The adjudicator’s discretion in regard to the appropriate listing and adjournment cases is increasingly being undermined making sensible and effective case management impossible. In our view, this is contributing to the increased costs of representation (see paragraphs 3.21 and 3.22).

· Ensuring effective representation of the Home Office at appeal- The Home Office often fails to send a representative to an appeal hearing. As a result many appeals are adjourned. Similar problems arise when the Home Office do appear but do not have their file, relevant documents, or adequate instructions as to how the Asylum Directorate wish the case to proceed (see paragraph 3.33)
· Improving the efficiency of NASS- We believe a step change in the efficiency of NASS is required. We are not alone in this view. The Home Office has commissioned an independent review into NASS. The review concluded:

“NASS needs urgently to improve its operational performance and standards of customer care. It needs to get better at working with partners and stakeholders, and much slicker at sorting out basic processing errors especially when these affect individual asylum seekers and damage the reputation of the organization.”

The Immigration Minister has confirmed that “urgent action” is being taken and that although “NASS has begun to show signs of improvement…there is much more still to do”
. A step change in the efficiency of NASS will not only reduce its costs and those of the legal aid budget but will also make a real difference to those who rely on its support.

· More effective co-ordination of dispersal- More co-ordination between NASS and the Legal Services Commission would reduce costs associated with “opening” new dispersal areas. In particular we would like to see a more proactive approach to ensure that adequate legal representation is available from the outset in new dispersal areas.

· Conducting local Home Office interviews- We note in our detailed response the adverse impact of the interviewing of asylum seekers in Liverpool and Leeds. The Immigration Service has offices throughout the country. It makes no sense to require so many clients to travel hundreds of miles to Liverpool and Leeds attend Immigration Service interviews with their representatives.

Slashing legal aid

5.  We are extremely concerned at the proposed limits for Legal Help of 5 hours of direct casework time in asylum matters and 4 hours under Controlled Legal Representation for representation at appeal. Not only are these limits wholly inadequate, but also we are opposed in principle to the notion of “capping”.

Our own experience is that it is not possible to prepare cases to an appropriate standard, given the gravity of the issues involved and the need for any decision-maker to give the most anxious scrutiny to these issues because a person’s life or liberty is at stake, within these proposed time limits.

There are many situations where the proposed advice limits would be hopelessly inadequate: 

· Illiterate clients

· Clients with limited education resulting in a longer time being taken to take instructions

· Clients with learning difficulties

· Minors

· Cases where age is disputed

· Trafficking cases (often involving issues of sexual abuse)

· Clients with mental health issues

· Clients who have been tortured/raped/are suffering physically/mentally as a result of their experiences

· Clients with families where individual statements are required to be prepared

· Clients with witnesses for appeal hearings

· Clients with a substantial body of documentary evidence

· Detained clients

Particular problems would arise when, after a statement has been submitted and the maximum time limit reached, but before the Home Office has made a decision, there is a change in circumstances. For example, a military coup in a refugee producing country that might affect thousands of applicants awaiting a decision. In this situation, written representations previously submitted would be far from the “focussed” contribution to a case contemplated by the DCA. They will be out of date and no funding will be available to update them. 

Similarly, after representations are submitted, new evidence or witnesses may come to light. The client may, for reasons no one could criticise, make a late disclosure of sexual abuse or rape. In many cases, both the previous representative and the client would be beyond criticism. Nevertheless, without funding, much evidence of this kind might never be brought to the attention of the Home Office. It will make its decision on the basis of an inaccurate statement. The statement will not add “major value” to the asylum process as a whole as contemplated by the DCA. It will do the opposite. The Home Office will make poor decisions that will have to be sorted out at appeal stage. The four-hour time limit will render remedial action impossible and we suspect that in many cases it will be left to the adjudicator to sort everything out.

The advice limits include time being taken to address client care issues and Section 55/NASS related issues, cutting preparation time to a seriously insufficient level. We deal with this area in more detail in our response to the LSC consultation on the draft contract specification.

In July 2003, the LSC issued a response to its consultation on the Draft NFT Contract, where time guidance for asylum work was proposed at a much more generous level, than is proposed in the DCA Consultation Paper. The LSC noted in its response that, judging by consultation responses, this was by far the most contentious of its proposal. It further noted:

“However we emphasised that the guidelines were not intended to be rigid.  We recognised that they were only a starting point and that individual cases may take more or less time.  Factors such as the complexity of the subject mater, novel points of law or the particular characteristics or needs of the client, such as learning difficulties, insufficient knowledge or special vulnerability could lead to these time being significantly exceeded
.”

Furthermore, Legal Help upper casework limits proposed for asylum were 40 hours for full SQM holders and 30 hours for Controlled Legal Representation.

We find it difficult to understand how the previous guidelines, which acknowledged the complexity of asylum work, could have been reduced to the inadequate and inflexible limits now being proposed. It is not possible to reconcile the proposals in the Consultation Paper with the LSC’s position, noted as recently as July 2003. 

As an alternative to these proposals, we would suggest that the LSC considers a process in which it, in consultation with providers, establishes reasonable casework benchmarks and allows these to be exceeded with prior authority. Careful consideration would need to be given as to how this might work in practice (particularly given tight time limits in asylum work). The LSC would also need to consider, again in consultation with providers, how to cut down on needless bureaucracy (for example by granting devolved powers).

Disbursement limits

6.  We have similar concerns about the proposals for maximum disbursement limits (see paragraph 4.20 et seq).  

The grounds under which authority to exceed disbursement limits is likely to be granted are limited (and in any event are problematic). We fear that in cases where these grounds are not satisfied, LSC officials may adopt a restrictive approach to applications for authority. This might force representatives to have to choose what aspect of a case requires a disbursement at the expense of another aspect, which could result in manifest unfairness and prejudice to a client’s case. In cases where a local interpreter is not available and a medical report is also required, the maximum disbursement limit is always likely to be exceeded.

We do not agree, therefore, the disbursements should be limited as suggested.

Unique file numbers

7.    While we share the DCA’s concern about the quality of representation we do not think the proposals for a unique file number represent a solution (See Section 5 of our response)  

Accreditation 

8.  It is unclear how the proposed scheme will relate to the existing framework provided by the Specialist Quality Mark (audited by the LSC) and the OISC level of competence and standards.  (subject to OISC monitoring). The implications of the current proposals would seem to be that many practitioners in the not for profit sector will be working to three distinct quality systems, each separately audited which in our view may detract from the stated aim of improving quality by an unnecessary focus on the bureaucracy involved (see Section 6). 

The current accreditation proposals would be unworkable for the RLC in their current form, involving considerable changes to the way our work is organised and delivered at different levels, which at the moment do not coincide with the proposed levels in the scheme.

Quality and the Impact on the Sector
9.  The Consultation Paper states 

 ‘The quality of legal advice in the area of immigration and asylum has long been of concern to the Government….. The Law Society itself ….. recognises that there is a shortage of good quality immigration and asylum solicitors and is taking steps to improve the standard of service amongst them’. 

The RLC welcome the DCA’s commitment to good quality advice and representation as adding value to the asylum process and we share the DCA’s concerns as to the poor quality of some suppliers. Clearly it is important to address the issue of over-claiming and poor quality of some advice. We have already expressed our view that the LSC should use the powers it has at its disposal to remove contracts from suppliers who fall short of the standards required. However, it is hard to see how reducing the time that can be spent on a case will address this issue. 

We consider the impact of the proposals will be discriminatory.  They cut across the Lord Chancellor’s Direction on Community Legal Service Priorities which provides that top priority for funding has to be given to “civil proceedings where the client is at real and immediate risk of loss of life or liberty” and that all such cases that meet the criteria must be funded.  Many asylum cases will fall within this category.
In our view the DCA by equating the length of time spent on a case with poor quality of advice is confusing different issues. A limit of four hours is unlikely to deter a poor quality provider. 

Our reputation within the section and with the IAA is high and we do not believe that we or other reputable providers could provide an adequate service to asylum seekers within the timescales proposed in the DCA consultation paper. 

In our view the likely outcome if these proposals are implemented would be a reduction in the number of good quality representative prepared to take on this work. A Memorandum issued by the Law Society’s Professional Ethics Division states that solicitors are “normally obliged as a matter of law and conduct to complete this kind of work once they have started acting, unless they have expressly reserved the right to do otherwise”
.

The notion that some representatives may reserve the right to withdraw representation when the maximum time limit is exhausted is deeply unattractive in the context of asylum work. Even assuming that it may be possible in some cases to complete work within 5 hours (which we do not accept) it would be extraordinary if a representative were to dump a case because it proved too time consuming because, for example, it transpired in the course if an interview that the client had been tortured, or had a particularly compelling body of documentary evidence and witnesses. Leaving aside the ethical question, we do not believe a representative of any integrity should withdraw representation in these or similar circumstances even if the client had previously been warned that withdrawal might be a possibility.

On a separate point, we would question whether a representative withdrawing from a case before work has been completed might be in breach of their duty of care to their client. Would professional indemnity insurers be willing to provide cover for a representative who seeks to limit the retainer in the way contemplated by the Law Society?

The Law Society’s information note does not address the situation where the representative knows from the outset that it will not be possible to complete the case within the maximum time limit, for example, a referral of a traumatised client from the Medical Foundation. Would it be acceptable for the solicitor to limit the retainer in this situation?

Purely on a practical level the proposals are likely to deter many from taking on the work. There is also the risk that practitioners may cut corners because of pressure of time, thus further impacting on the quality of the work.

In our view there is a fundamental contradiction between the proposed time limits and the expressed desire to raise the quality of advice through on Accreditation Scheme. We are very concerned that the proposals will drive down quality standards and fear the impact this will have on asylum seekers.

We our very concerned about the impact of the proposals on the work of the Refugee Legal Centre. We would not be prepared to cut corners at the expense of a client if that meant not advocating their case appropriately. We are committed to maintaining the integrity of our services. If the proposals are implemented, we fear that too often we would be drawn into unfunded work. We are an asylum specialist funded under a Not For Profit Contract and we would not be able look to expanding other profitable activities to cross-subsidise our core function. We are therefore most concerned that the proposals call into question our future viability.

In this connection, we note that the Office of the Immigration Services Commissioner (OISC) established under the 1999 Immigration and Asylum Act to regulate the provision of immigration advice has also expressed concern about these proposals. We received its consultation response after submitting ours. In particular, it is OISC’s experience that the proposed maximum time limits “are not sufficient to provide competent advice.”
 Further its response highlights a danger to organisations like the RLC that are funded by the LSC and are regulated/exempted by the OISC. It states that it may have to withdraw authority to practise to organisations that cannot provide competent advice because of the implementation of the maximum time limits
.

Another particularly serious concern for us is that the introduction of capped advice limits will mean that meeting our target contract hours will be severely compromised.  We would need to substantially increase the number of clients seen in order to meet our hours. In case of our Dover officer we have calculated that we will have to over double the number of clients we represent (see paragraph 7.14) This may well not be possible.

We are therefore most concerned about the impact of these measures on asylum seekers. We fear the implementation of the proposals will drive out good practitioners and drive down quality standards. The proposals will hit the most vulnerable asylum seekers hardest and will inevitably be a cause of injustice. Finally, we believe the implementation of the proposals will raise a serious question about the future viability of the RLC.
Refugee Legal Centre

22nd September 2003
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