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REFUGEE LEGAL CENTRE RESPONSE TO THE DCA CONSULTATION PAPER “ PROPOSED CHANGES TO PUBLICALY FUNDED IMMIGRATION AND ASYLUM WORK” 

Summary Response

We preface our detailed response by briefly addressing the questions set out in at the end of the DCA’s consultation paper.

1. What impact will focussing advice and representation through maximum limits have on clients and particular client groups?

· We believe the proposals are unlawful and will be litigated (Section 2).

· The proposals will drive out good practitioners and drive down quality standards (Section 7)

· Lower standards of representation and Home Office decision-making will load the appeals process. The overall determination process will become less efficient (paragraphs 3.20 to 3.26)

· The proposals will hit the most vulnerable clients hardest and will be a cause of injustice (for example, paragraphs  4.5 to 4.8)

2. Are there other ways in which unnecessary expenditure can be

reduced?
· Even if no proposals are implemented there will be a significant reduction in costs (Section 3, in particular paragraph 3.20)

· There are alternative ways to reduce costs (paragraphs 3.12 to 3.37)

3. Do you believe in concentrating funding on the preparation of a statement of case at the initial stage is the most appropriate use of limited funds?

· No. We believe representation at interview is an essential task (3.28 and 3.29).

· Lack of representation will encourage more disputes. Such disputes are  extremely time consuming to resolve and constitute a drain on the appeals process (3.30). 

4. Is there a need to include other exceptions to the maximum limits?

· We do not believe an asylum case should have a maximum advice limit as the factors that  affect the time taken to prepare it are too numerous and diverse (Section 4). 

5. What impact will the proposals for maximum limits have on businesses, charities and the voluntary sector?

· As regards the RLC, we are most concerned that the proposals will call into question our viability (Section 7).

6. Do you believe a separate system of accreditation is appropriate for asylum/immigration work?

· We have serious concerns as to how the scheme will impact on the RLC which is already regulated by the Law Society and OISC (Section 6)

· We would wish to see a period of detailed consultation with providers as to the impact and content of  the proposals and would suggest that consideration be given to exemptions, partial exemptions, or at least a degree of flexibility in the scheme’s application (Section 6).

SECTION 1- Introduction

1.1  The RLC welcomes the opportunity to comment on the Department of Constitutional Affairs’ (formally Lord Chancellor’s Department) consultation paper on ‘Proposed Changes to Publicly Funded Immigration and Asylum Work’ published in June 2003 (“the Consultation Paper”). 

1.2  The RLC is an independent charity providing advice and representation to asylum seekers and those seeking protection from removal from the UK on human rights grounds. In drafting this response we have drawn on our considerable casework experience as the largest specialist organization in this field and have concentrated on those areas most relevant to our work.
1.3  In Section 2 of our response, we initially make some comments on the legality of the proposals. In Section 3 we comment on the assumptions and analysis in the consultation paper about rising costs and reasons for those increases. We offer some analysis of our own as to the factors affecting rising costs and make some suggestions as to future trends. We look at alternative measures to reduce costs and other areas where in our view high costs need to be addressed. 

1.4  Section 4 addresses maximum time and disbursement limits, deals with our views on ‘capping’ and gives examples of our own benchmarks or standards. Section 5 deals with unique file numbers and in Section 6, we go on to look briefly at the Accreditation Scheme. We conclude in Section 7 by looking at the issue of quality and the impact of these proposals on providers and the RLC in particular.

1.5  Although we make a number of comments in regards to our representation work in Oakington, we do not deal with this area in any detail. Suffice it to say the Oakington fast track decision-making process is unique and presents quite different challenges to all parties to other types of work, especially since the introduction of non-suspensive appeals. Leaving aside our serious reservations about the proposals in general, they are quite unworkable in the Oakington context. We would be happy to meet with officials for separate discussions as to the implications of the proposals for the Oakington model of representation. 

1.6 Case studies illustrative of some of the concerns we raise can be found in Appendix 1 to this response.

SECTION 2- Legality of the Proposals
2.1  We have instructed a leading administrative lawyer, Michael Fordham and his colleague David Pievsky to prepare an opinion as to the legality of the proposals. Their opinion is attached as Appendix 2.

2.2  In brief their conclusion is that the proposals are unlawful because of the absence of any cogent and persuasive material providing an evidential basis to support the DCA’s conclusion that legal representatives would be able to provide a practical and effective service adequately meeting asylum seekers’ needs for legal assistance, within the suggested time-limits. In other words, the DCA has simply not made out a case as to why it considers such stringent measures might be acceptable.

SECTION 3- Rising Costs, Future Trends and Measures to Reduce Legal Aid Expenditure. 

The DCA Analysis

3.1  The introductory section of the Consultation Paper, ‘The Issues’, highlights rising costs in provision of legal aid in immigration and asylum work from £81.3m in 2000 – 2001 to £129.7m in 2001 – 2002 and £174.2m in 2002 – 2003. The Consultation Paper (para 3) refers to increases in numbers of asylum seekers, increased rate of processing by the Home Office and corresponding increases in appeals and the impact of dispersal as contributory factors. The Consultation Paper also identifies an increase in 93% in average cost per matter start from 2000 – 2001 to the present date, which the paper states is at least in part due to over-claiming, issues relating to quality, duplication and the pursuit of ‘unmeritious’ cases through public funding’ (para 5). 

3.2  In this section of our response we make some comments on those assumptions, offer further analysis of some of these figures and some suggestions as to future trends and probable reductions in legal aid costs accordingly. 

Factors Affecting the Inflating the Cost of Representation
3.3  Our analysis of the rising cost of legal aid is assisted by the Legal Services Commission’s Memorandum of Evidence to the Lord Chancellor’s Department Select Committee’s inquiry into Immigration and Asylum Appeals (“the LSC Memorandum”). The LSC Memorandum also reflects the views of the Department of Constitutional Affairs
. The view jointly expressed in the LSC Memorandum was that the main costs drivers were
:

· More asylum applications

· More Home Office decisions

· The introduction of legal aid for appeals

· Increased throughput by the IAA

· The dispersal policy (setting up and funding new suppliers and paying more for solicitors and interpreters to travel to attend clients at interviews)

· Rise in average cost per claim by 12% pa

3.4  We agree with this analysis subject to two points. First, the list of cost drivers is incomplete. Second, the last bullet is not in a cost driver. Rather, it is the affect of other cost drivers: in other words, the dispersal policy together with other cost drivers has resulted in an increased cost per claim.

3.5  In addition, we would comment that the LSC Memorandum (and the Consultation Paper) lack an analysis of the very significant degree to which the listed factors have impacted on costs of legal aid. This may leave an erroneous impression that representatives, particularly poor ones, may have impacted significantly on rising costs. Finally, and perhaps most importantly, the Memorandum neglects to mention the fact that, implicit in its list of cost drivers, costs are set to fall very significantly. To the extent that the DCA claims that the proposals are necessary to reduce costs, the basis for that claim is simply not made out
.

3.6  The following tables illustrate the impact of increases in asylum applications, decisions and appeals on the cost of representation. The tables also provide a very strong indication that costs are likely to fall dramatically in the short to medium term.

· Asylum applications

1999: 71,160



2000: 76,035

2001: 71,455

2002: 85,865

2003: 54,000

It appears that the rise in applications in 2002 will have contributed to the rise in legal aid costs in that year. Otherwise the number of applications has been fairly static. The Home Office target is to reduce applications to 4,500 per month. The last Home Office quarterly statistical bulletin (January to March 2003) indicates that this target will be met. This would represent a 34% drop from the number of applications made in 2002.

· Asylum decisions

1999: 32,330

2000: 110,074

2001: 119,015

2002: 87,710

2003: 80,000

2004: 54,000

The dramatic increase in Home Office activity in 2000 and 2001 was not in response to rising applications, but rather the Government initiative to reduce the backlog of cases awaiting a decision. This explains increasing legal aid costs. The backlog has now reached frictional levels and the trend in the number of decisions is downward. The projected number of decisions for the year 2004 (based application targets which the Home Office is meeting) represents a well over 50% decrease from the peak years of 2000 and 2001. It is therefore possible to predict a very substantial drop in the legal aid budget.

· Asylum appeals determined

1999: 19,460

2000: 19,395

2001: 43,415

2002: 64,405

2003: 72,000

2004: 50,000

2005: 32,400

Home Office figures explain rising costs but also give a very strong indication that the trend will peak this year. Thereafter, there will be a reduction in appeals activity of well over 50%. Costs are therefore set to reduce substantially.

Further analysis of costs

3.7  It should be noted that prior to the introduction of staged billing in April 2002 there was a time lag between the provision of advice and the billing for its provision
.

3.8  Therefore, the relatively low level of costs for the year 2000-2001 as compared with rising costs in subsequent years can therefore be explained by the low level of decision-making and appeals activity in 1999. In that year, the Home Office made 32,330 decisions and the IAA determined 19,460. By the year 2001, the number of Home Office decisions had risen to 119,015 and by the year 2003, the number of cases determined by the IAA had risen to 72,000, a percentage increase of 268% and 270% respectively. In this light, it is surprising that in same period legal aid costs rose by only 114.3%.

3.9  Rising costs in the year 2002-2003 also reflect the “bunching” affect arising from the introduction of staged billing in April 2002. The Legal Services Commission has confirmed that the “bunching” affect resulted in a “pull-forward of costs into 2002-2003 that would otherwise have been paid in subsequent years”

3.10  The other very significant costs driver mentioned above was the introduction of Controlled Legal Representation for Appeals in January 2000. Due to the billing time lag, these costs would only have become apparent in legal aid expenditure in 2001-2002. Further inflationary pressure would have been exerted in 2002-2003 as a result of significant increases in the IAA’s disposal rates (the introduction of stage billing resulting in the more immediate impact on increased work on legal aid costs). 

3.11  The dispersal process and access to representation was not managed proactively. As a result asylum seekers were dispersed to areas before there was adequately local availability of representation. Therefore, asylum seekers often had to instruct representatives based many miles from the dispersal area, inflating costs significantly. The Legal Services Commission’s Memorandum confirms its view that dispersal made the problem of the shortage of supply of representation “more acute”.
 Nevertheless the Legal Services Commission confirms that there are still some potential gaps in the availability of representation in the north that are being filled by solicitors in London.
 It is, however, reasonable to assume that costs here will continue to decrease as more local provision becomes available.

Rising Cost Per Matter Start

3.12  The Consultation Paper reports an increased cost per matter start of 93%.  We believe this percentage is very misleading as it does not take account of the time lag between undertaking work and claiming for it (see paragraph 3.7 above). A more realistic indication of rising costs is provided in the LSC Memorandum which looks at the cost per claim. This paper states that the cost is rising by 12% per annum. The time lag will not have distorted this calculation (although the pull forward of costs will- see paragraph 3.9 above).To the extent that costs may be rising (accepting that the rise is likely to be far less than suggested in the Consultation Paper) there are a number of obvious explanations for this.

· Interviewing asylum seekers in Liverpool and Leeds- in July 2000 the Home Office introduced the practice of interviewing thousands of asylum seekers in Liverpool regardless of where they lived. The subsequent opening of an interviewing centre in Leeds compounded the adverse consequences of this. The routine transportation of asylum seekers across the country for interview will have had quite a quite obvious impact on the costs of the determination process, including representation.

· The introduction of NASS Support- the staged introduction of NASS support in 2000 created a significant increase in workload. Acute problems arose from the well-reported gross inefficiency of NASS (see 3.34 below). It frequently takes a substantial amount of time to remedy simple administrative blunders, for example:
a) Termination of support where clients clearly have valid outstanding asylum or Human Rights claims/appeals.

b) Dispersal of extremely vulnerable clients despite evidence that clients are accessing medical support in London.

e) Termination of support and possible eviction of minors due to NASS errors

d) Lack of clarity of who to contact to rectify termination of support – passed between ‘Termination Team’ and ‘Support Discontinuation and Voucher Enquiry Line’.

e) Excessive time taken to issue NASS 35 preventing clients access to benefits on grant of status. In meantime clients face eviction from NASS accommodation.

f) Termination /refusal of support because of administrative errors at the Home Office showing client’s case refused.

g) NASS caseworkers not aware of the procedures to follow or refusing to assist – stating there is nothing they can do – meanwhile clients left destitute and RLC caseworkers referred from one department to another (often to answer machine messages).

h) Delays of a number of days and in some cases weeks to issue vouchers to clients when NASS agrees to reinstate support.

i) Vulnerable clients or minors inappropriately accommodated – particular needs of individuals not considered in the first instance.

· The introduction of dispersal- the LSC Memorandum acknowledges that the introduction of dispersal in 2000 increased costs per case by requiring solicitors and interpreters to travel to attend interview (see 3.3 above). 

· Developments in Law and Practice- a number of significant developments occurred in the period significantly adding to legal costs:

a) In 2000, the IAA introduced a policy of issuing standard directions for the production of skeleton arguments, witness statements and case history chronologies in all appeals. The process of drafting a witness statement, checking and agreeing it with the client, and of drafting a skeleton argument, has added very substantially to the time it takes to prepare a case.

b) The new appeals provisions of the 1999 Act were introduced in October 2000. Provisions, such as the one-stop appeals process introduced a layer of additional work into asylum cases without contributing to the efficiency of the determination process (the process was simplified and rationalised in the 2002 Act). 

c) The Human Rights Act was implemented in October 2000. This introduced another ground of appeal, bringing with it a substantial body of jurisprudence. In effect, it added a second appeal in each case often on quite different grounds. This will inevitably have had a major impact on legal costs.

d) Quite apart from normal inflationary pressures, the IAA has become more and more demanding with regard to medical and expert reports. Examples of some Tribunal decisions are set out in Appendix 3. The IAA expects specialist medical reports in all cases where there is an allegation of torture.  These are extremely expensive, around £300 for a physical report (on scarring for example) and £500 for a psychiatric report. Shorter listings and the reluctance of adjudicators to adjourn hearings require reports to be commissioned at very short notice increasing the above quoted costs further. All of these requirements put more pressure on the public purse.  The effect will be compounded by the implementation of the proposals in the LSC’s Consultation Paper as in order to exceed the disbursement limit representatives will need to apply for a direction from an adjudicator resulting in an increase in attendance at first hearings.
3.13  Quite apart from the above matters, it must be recognised that costs, being subject to normal inflationary pressures, will rise and not remain static.

3.14  The Consultation Paper notes that there is a problem with some providers of representation. It is stated that regular audits and peer review by the Legal Services Commission have highlighted over-claiming and issues regarding the quality of advice given. Although this problem should not be underestimated (particularly the impact on asylum seekers of poor advice) it should be seen in the following context: first, given the many factors which explain the 12% per annum rise in costs per claim, over-claiming is likely to be an insignificant factor as regards the rising cost of the legal aid budget; secondly, in any event, any overcharging should be identified and clawed back in the audit process; third, representatives who persistently over charge should lose their contract. It would appear from the Legal Service Commissions Memorandum that it is dealing with these franchise holders and that many are likely to lose their contracts
. 

3.15  The Legal Services Commission has been given considerable resources to audit and monitor franchise holders. It has the ultimate sanction of being able to terminate a contract and put a poor provider out of business. We do not see that any additional measures are necessary to deal with this problem. Continued robust auditing and contract management by the Legal Services Commission will deal with the problem.

3.16  From the above analysis, it can be seen that representatives are not responsible for rising costs. We would advocate that rather than adopt measures which will compromise the quality of representation, the Government should tackle the inefficiencies of the system where they lie (for example NASS and dispersal policies). We believe that the whole determination process requires a costs audit, so that the costs of representation can be put in proper context. In this way, for example, it would be recognized that better initial preparation of a case would result in a better decision and a more efficient appeals process. 

Rise in the Number of Matter Starts
3.17  The Consultation Paper states that although in 2002 there were 85,865 asylum claims, the Legal Services Commission issued over 158,000 new matter starts. The paper states that there is clearly evidence of “shopping around” and for suppliers continuing to pursue unmeritorious claims. No evidence is provided. As to the latter claim, this can be dealt with at audit.

3.18  There are a number of explanations for the disparity. Dispersal is likely to be an important factor. In many cases solicitors may refer clients on after they have been dispersed. Otherwise asylum seekers may elect to instruct a local representative. 

3.19  The Paper recognizes that the figure of 158,000 will represent starts in non-asylum matters. In addition, it is likely that a very significant factor arising from the backlog clearance measures coupled with the implementation of the Human Rights Act would be a large number of human rights applications.
Factors Deflating the Cost of Representation (including the cost per case)

3.20  From the above analysis, it can reasonably be predicted that, in the absence of any new measures, costs will reduce substantially in forthcoming years:

· The “pull-forward” of costs into the year 2002-2003 as result of the introduction of stage billing will not distort costs for this and subsequent years.

· The number of asylum applications is set to fall by 35% from the number in 2002.

· The projected number of decisions for the year 2004 (based application targets which the Home Office is meeting) will fall by over 50% from the peak years of 2000 and 2001.

· Government figures give a strong indication that the number of appeals will peak this year. Thereafter, there will be a reduction in appeals activity of well over 50%

· The continued expansion of legal service provision in dispersal areas will reduce costs

Further Measures to Reduce Costs

Frontloading

3.21  In the words of the outgoing Chief Executive of the Legal Services Commission
:

“Access to early good quality legal advice plays a key part in the effective and fair operation of the asylum system. If the asylum seeker’s case is properly put forward this in turn allows the immigration services to make the best decision on that case. This has advantages not only for the particular client, but also for the system as a whole by reducing unnecessary appeals and uncertainty.”

3.22  Poor quality decision making at the initial stage merely transfers the burden of making appropriate and reasoned decisions from the Home Office to the Immigration Appellate Authority. It is inefficient to focus this burden at the most expensive part of the determination process. 
3.23  Poor Home Office decisions in cases involving disputed minors are always costly. The Home Office rarely concedes its initial age assessment. We therefore have to ask the IAA to list the matter for a Pre-Hearing Review to establish the age of the client. This application is usually refused and the matter listed for a substantive hearing.  We are therefore required to prepare for a full hearing.  In Leeds, over 92% of our disputed minors were accepted as being under 18, 61.5% of those cases were eventually conceded by the Home Office and 38.5% were found to be minors by an adjudicator.  In those circumstances, the client is usually granted leave without the need for a hearing.  It may be that the decision is made or communicated at Court on the day of the hearing, thus wasting travel, wait and attendance time as well as the cost incurred in preparing for the hearing.

3.24 Better Home Office decision-making should lead to fewer appeals. The high rate of success at appeal should be a matter of considerable concern: last year our London office won 36% of the appeals it presented. 

3.25  Using RLC success rates at appeal as a guide far too many initial decisions made by the Home Office in asylum applications are wrong. Even where the adjudicator dismisses an appeal, this does not mean the Home Office decision was a good one.  Too often decisions suffer from a reliance on standard paragraphs bearing little relevance to the facts of the specific case, inaccuracies, and poor reasoning.  This often places the Adjudicator at the appeal as being in the effective position of being the first decision maker on the case.
3.26  It is our view therefore that if the quality of Home Office decision making in asylum applications was improved, including fewer erroneous refusals, the appeal process would greatly benefit.  Recent reforms have failed to address this fundamental cause of inefficiency.

Less recourse to non-compliance refusals

3.27  At present 15% of decisions are refused quickly on summary non-compliance grounds, for example, because it is alleged that the statement of evidence form was not submitted to the Home Office within the correct time limit, or because an asylum seeker did not attend a Home Office interview. In our experience, many of these refusals are erroneous because, for example, the statement of evidence form was returned in time but was misfiled, or because the Home Office sent an interview appointment letter to the wrong address. It can take a considerable amount of time to persuade the Home Office to accept a decision was made in error. Where it does not, a case will go to appeal without the Home Office ever having considered the facts of a person’s case. The entire fact finding duty is transferred to the appeal stage. In our view this is a most inefficient use of Court resources. 

Ensuring effective representation at Home Office interview

3.28  The Home Office interview is one of the most important stages in the determination process. It is one of the main opportunities an asylum seeker will have to establish the facts on which their claim is based. We believe it is crucial that representation at interview continues to be funded for a number of reasons:

· Interviews are often lengthy and complex

· Due to the complexity of issues and the fact that interviews are often conducted through interpreters, there is often misunderstanding (on both sides), misinterpretation, and misreporting of answers. These can lead to errors which are crucial to the decision.

· The interviewer’s note of the answers, as interpreted, is likely to be determinative of the Home Office’s decision and therefore of the asylum seeker’s fundamental human rights

3.29  It is not surprising therefore that in 1999 the Legal Aid Board accepted, by reference to a Report of the Advisory Committee on Legal Education and Conduct, that attending an interview with a client was one of the representative’s three “key tasks” at the initial stages of an asylum claim
. The LSC’s present position is that attendance at substantive interview is “normally reasonable”
. IND’s Complaints Audit Committee goes further and recently endorsed concerns about the lack of an independent record of interview, even where a representative was present:

“The conduct of some interviews, possibly in the presence of a legal representative and sometimes also an interpreter, is often the subject of complaint. The evidence of what actually happened is often disputed. In many instances it is merely one person’s word against another and the absence of corroborative evidence results in an unsatisfactory outcome.”

“The CAC remain convinced that work should be undertaken to determine the extent to which interviews could be tape-recorded.
”

3.30 Suffice it to say, disputes arising as to what may or may not have been said at interview are extremely time-consuming to resolve and constitute a constant drain on the resources of the appeals process.  

Effective listing of appeals

3.31  Successive changes to the appeals procedure rules place an increased emphasis on the fast listing of cases. The adjudicator’s discretion in regard to the appropriate listing and adjournment cases is increasingly being undermined making sensible and effective case management impossible. In our view, this is contributing to the increased costs of representation (for example, resulting in an increased premium for urgent expert evidence).

3.32  Over listing and the use of float lists mean that often a representative has to wait at court for a long time to be heard, or adjourned through lack of Court time.  Additionally, IAA errors with booking interpreters can cause delays and adjournments.  If listing were to improve, costs could be saved.

Ensuring effective representation of the Home Office at appeal

3.33  The Home Office often fails to send a representative to an appeal hearing. As a result many appeals are adjourned. Similar problems arise when the Home Office do appear but do not have their file, relevant documents, or adequate instructions as to how the Asylum Directorate wish the case to proceed. The IND’s Complaints Audit Commission (“the CAC”), having visited the IAA and observed Home Office representatives in appeal hearings, has recently expressed its concern about these matters
. We are heartened by the CAC’s comment that discussions are ongoing between the Home Office and LCD in order to address these problems. It seems all parties agree that this is a matter of some concern. 

Improving the efficiency of NASS

3.34  We believe a step change in the efficiency of NASS is required. We are not alone in this view. The Home Office has commissioned an independent review into NASS. The review concluded:

“NASS needs urgently to improve its operational performance and standards of customer care. It needs to get better at working with partners and stakeholders, and much slicker at sorting out basic processing errors especially when these affect individual asylum seekers and damage the reputation of the organization.”

3.35  The Immigration Minister has confirmed that “urgent action” is being taken and that although “NASS has begun to show signs of improvement…there is much more still to do”
. A step change in the efficiency of NASS will not only reduce its costs and those of the legal aid budget but will also make a real difference to those who rely on its support.

More effective co-ordination of dispersal

3.36  More co-ordination between NASS and the Legal Services Commission would reduce costs associated with “opening” new dispersal areas. In particular we would like to see a more proactive approach to ensure that adequate legal representation is available from the outset in new dispersal areas.

Conducting local Home Office interviews

3.37  We note in paragraph 3.12 above the adverse impact of the interviewing of asylum seekers in Liverpool and Leeds. The Immigration Service has offices throughout the country. It makes no sense to require so many clients to travel hundreds of miles to Liverpool and Leeds attend Immigration Service interviews with their representatives.

SECTION 4- Maximum Advice and Disbursement Limits

Maximum Advice Limits

4.1  We are extremely concerned at the proposed limits for Legal Help of 5 hours of direct casework time in asylum matters and 4 hours under Controlled Legal Representation for representation at appeal. Not only are these limits wholly inadequate, but also we are opposed in principle to the notion of “capping”.

4.2  Comments on these proposals in the Consultation Paper include the following:

· “We believe that focused written representation in initial applications and representation on appeal in meritorious cases can add major value to the asylum process as a whole.” (Paragraph 3)

· We see the key to putting the client’s case to be the statement of case prepared on behalf of the client by their representative and setting out the reasons for applying for asylum which is then submitted to the Home Office.” (Paragraph 24)

4.3  Whilst we agree that a properly prepared case at both the initial stage and at appeal can add major value to the asylum process. The proposed limits to the amount of time that may be available to undertake this work fundamentally undermines the stated objective.

4.4  Our own experience is that it is not possible to prepare cases to an appropriate standard, given the gravity of the issues involved and the need for any decision-maker to give the most anxious scrutiny to these issues because a person’s life or liberty is at stake, within these proposed time limits.

4.5  There are many situations where the proposed advice limits would be hopelessly inadequate: 

· Illiterate clients

· Clients with limited education resulting in a longer time being taken to take instructions

· Clients with learning difficulties

· Minors

· Cases where age is disputed

· Trafficking cases (often involving issues of sexual abuse)

· Clients with mental health issues

· Clients who have been tortured/raped/are suffering physically/mentally as a result of their experiences

· Clients with families where individual statements are required to be prepared

· Clients with witnesses for appeal hearings

· Clients with a substantial body of documentary evidence

· Detained clients

4.6  Particular problems would arise when, after a statement has been submitted and the maximum time limit reached, but before the Home Office has made a decision, there is a change in circumstances. For example, a military coup in a refugee producing country that might affect thousands of applicants awaiting a decision. In this situation, written representations previously submitted would be far from the “focussed” contribution to a case contemplated by the DCA. They will be out of date and no funding will be available to update them. 

4.7  Similarly, after representations are submitted, new evidence or witnesses may come to light. The client may, for reasons no one could criticise, make a late disclosure of sexual abuse or rape. In many cases, both the previous representative and the client would be beyond criticism. Nevertheless, without funding, much evidence of this kind might never be brought to the attention of the Home Office. It will make its decision on the basis of an inaccurate statement. The statement will not add “major value” to the asylum process as a whole as contemplated by the DCA. It will do the opposite. The Home Office will make poor decisions that will have to be sorted out at appeal stage. The four-hour time limit will render remedial action impossible and we suspect that in many cases it will be left to the adjudicator to sort everything out.

4.8  Clients whose cases have been incorrectly refused on non-compliance grounds (see 3.27 above) will be severely prejudiced by the proposed changes. A considerable amount of time can be spent persuading the Home Office to withdraw a decision. If it does, we are concerned that the time spent might count towards the 5 hours preparation time leaving still less time to prepare the case. If it does not, the case could proceed to hearing without any of the 5 hours having been used and leaving just 4 hours to prepare the case from scratch (much of this time having been used up trying to persuade the Home Office to withdraw its decision).

4.9  The advice limits include time being taken to address client care issues and Section 55/NASS related issues, cutting preparation time to a seriously insufficient level. We deal with this area in more detail in our response to the LSC consultation on the draft contract specification.

4.10  In July 2003, the LSC issued a response to its consultation on the Draft NFT Contract, where time guidance for asylum work was proposed at a much more generous level, than is proposed in the DCA Consultation Paper. The LSC noted in its response that, judging by consultation responses, this was by far the most contentious of its proposal. It further noted:

“However we emphasised that the guidelines were not intended to be rigid.  We recognised that they were only a starting point and that individual cases may take more or less time.  Factors such as the complexity of the subject mater, novel points of law or the particular characteristics or needs of the client, such as learning difficulties, insufficient knowledge or special vulnerability could lead to these time being significantly exceeded
.”

4.11  Furthermore, Legal Help upper casework limits proposed for asylum were 40 hours for full SQM holders and 30 hours for Controlled Legal Representation.

4.12  We find it difficult to understand how the previous guidelines, which acknowledged the complexity of asylum work, could have been reduced to the inadequate and inflexible limits now being proposed. It is not possible to reconcile the proposals in the Consultation Paper with the LSC’s position, noted as recently as July 2003. 

4.13  We have been working to our own internal benchmarks for supervision purposes and consider that for initial representations 10 hours is appropriate. This covers taking initial instructions, drafting the client statement, doing a read through of the statement, drafting written representations. It does not cover time spent on representation at Home Office interview. This tends to be high because of the long distances representatives and clients have to travel. It could be reduced very significantly if interviews were conducted locally.

4.14  The benchmarks have been established for supervision purposes and do not represent our view of the average time it takes to prepare a case. In fact, we believe it is misleading to talk about average times, given that the factors which have an influence on the time it takes to prepare a case are so numerous and diverse. These benchmarks are based on a number of years’ experience working exclusively with asylum seekers and have been set at levels where we consider that there should be consideration of why a particular case required more preparation time.  They are used in our internal file review meetings. Additional time may well be justified, for example, by reason of any one of the factors listed above (See paragraph 4.5) 

4.15  In some areas of work, benchmarks need to be set at a higher level. For example, for cases considered in Oakington, a higher benchmark is necessary because clients are detained, their cases are dealt with in a fast track process and because most are only likely to attract an out-of-country appeal. All of this requires very careful explanation to a client and this can only be done once trust and confidence is gained, which can be a considerable challenge in the Oakington environment. Particular care and additional work needs to be invested in cases which are likely to be certified, bearing in mind the difficulties in representing appellants with non-suspensive appeals.

4.16  As far as appeal preparation is concerned, we consider 15 hours to be an appropriate benchmark, with more time required in complex cases.  This breaks down into conducting a first interview, with merits test, drafting a statement, second interview and read through of statement and preparation of court bundle. Again, more time may well be justified on the basis of the above listed factors. 

4.17  Regarding representation at the Tribunal stage, again we consider it inappropriate impose time limits for representation.  We consider 5 hours for drafting grounds to be an appropriate benchmark. Again, there may be many reasons why more time may be required.

4.18  The RLC has consistently been cited as a model of good practice in its representation of clients at all stages.  It has not been suggested by the LSC that we spend unreasonable amounts of time on casework.  The LSC audit our work and has power to disallow time spent if it thinks it has been unreasonable. It has not done this. Indeed, following an audit in our Leeds office, the LSC indicated that appropriate time was being spent on appeal cases.

4.19  As an alternative to these proposals, we would suggest that the LSC considers a process in which it, in consultation with providers, establishes reasonable casework benchmarks and allows these to be exceeded with prior authority. Careful consideration would need to be given as to how this might work in practice (particularly given tight time limits in asylum work). The LSC would also need to consider, again in consultation with providers, how to cut down on needless bureaucracy (for example by granting devolved powers).

Maximum disbursement limits

4.20  We consider the levels set for maximum disbursement limits to be too low, particularly as extensions to the maximum limit may be difficult to obtain given the proposed criteria. 

4.21  We consider that the average cost of a medical report is around £350-£500. A psychiatrist in Leeds charges £500 on average.  Specialist medical reports and reports required at very short notice may cost even more.  One report may be rejected, eg by the Home Office, requiring a further, more expensive report – as no one else is available who can meet the deadline. Generally, we require speed from experts, which can result in higher fees being charged. 

4.22  Recently, the LSC increased the disbursement limit which we can authorise internally without LSC prior authority to £500.  Clearly this was based on satisfaction that our spending on disbursements is appropriate.  The rationale for this was to reduce internal LSC bureaucracy, thereby reducing its costs.  The proposed significant reduction in the disbursement limit will therefore be counterproductive. 

4.23  Limiting expenditure on disbursements is problematic when there is no choice regarding location of clients, for example, those detained in Oakington, or dispersed  outside large towns/appropriate migrant communities.

4.24  The proposal indicates it may be possible for an extension to the maximum disbursement limit.  It is likely that an extension will be granted where the disbursement has to be incurred to comply with a direction from the IAA, or where the Medical Foundation has agreed to prepare a medical report. This raises a number of concerns:

· A regards IAA directions, we are concerned that the consequence of this measure would be a huge increase in applications for directions at first hearings. We do not consider this to be a cost effective proposal. 

· The Medical Foundation is not the only body we approach for medical reports.  They often cannot meet requests where there are very short deadlines involved.  They also have strict criteria for taking on clients, mainly due to limited resources available.  Deadlines for submitting reports may well have passed before the Medical Foundation can advise us if they can agree to prepare a report.   If they refuse, we may have to approach someone else.  Generally, we are dealing with short deadlines in the asylum process, eg Home Office interviews take place quite quickly and decisions are often made a week or so later.

4.25  As noted in 4.24 above, the grounds under which authority to exceed disbursement limits is likely to be granted are limited (and in any event are problematic). We fear that in cases where these grounds are not satisfied, LSC officials may adopt a restrictive approach to applications for authority. This might force representatives to have to choose what aspect of a case requires a disbursement at the expense of another aspect, which could result in manifest unfairness and prejudice to a client’s case. In cases where a local interpreter is not available and a medical report is also required, the maximum disbursement limit is always likely to be exceeded.

4.2  We do not agree, therefore, the disbursements should be limited as suggested. 

SECTION 5- Unique file numbers
5.1  We are concerned that the effect of this proposal will be to force representatives to undertake a significant amount of unfunded work in cases where clients have been poorly served by their previous representative.

5.2  We share the DCA’s concern with the quality of work of some representatives. Tribunal case law indicates clearly established principles that clients should not be prejudiced by the negligence of their previous solicitors.  Some examples include:

Cakor (12336): The adjudicator made adverse credibility finding based on discrepancies within the witness statement. The solicitor subsequently explained that the discrepancies arose from a misunderstanding of the appellant’s instructions.  The Tribunal remitted the appeal back to the adjudicator.

Nagarajah (15393): The remittal of an appeal for a hearing de novo was appropriate where the appellant’s previous representatives had been negligent in their handling of the case such that the appellant had been placed at considerable disadvantage.

Kaharu (20432): Where there is definite evidence before the Tribunal that a refugee applicant has been ill-served by advisers who are either not properly qualified or incompetent, the Tribunal would have considerable sympathy and would not normally hesitate in determining that the matter should be remitted for a full hearing of the appeal before an adjudicator.

5.3  Similar concerns are expressed when dealing with negligence and out-of-time appeals:

Oyibo (12417): Appellate authorities should extend time for lodging a notice of appeal where appellant has been ill-served by a former representative, a fortiori, where appellant is detained and therefore more reliant on competent representation.

Khatib (15676): An appellant who had put matters into the hands of a solicitor had done everything that, in the circumstances, he could be expected to have done. Whatever happened after that must be regarded as “circumstances beyond his control”.

Mapuranga (01/TH/03560): The failure of a representative, if not attributable to the client, and if the client has behaved reasonably, is capable of amounting to a special circumstance capable of justifying an extension of time.

5.4  Although we share the DCA’s concern about poor representatives, we do not think the proposal for a unique file number represents a solution. The LSC proposes that the time spent by a previous representative may be discounted if a complaint is made to the OISC or OSS. We do not think this is workable.

5.5  Our experience is that clients who have been poorly represented are unlikely to make a complaint as they do not necessarily know they have received poor or negligent advice.  Even if they know or suspect this, they often just want to instruct someone else.  Clients are also often reluctant to complain as they think this will have a negative impact on their claim.  Consequently, the new representative is likely to be the first point of complaint.

5.6  Clients do not to possess sufficient expertise to assess the quality of the advice they have been given.  They are often hazy about who they went to see, especially if they were touted in the first place. Often it is not clear from the client’s account whether the advice they have received has been poor or negligent.  Perhaps the work could have been of a better quality instead.

5.7  It follows that a significant amount of work will be required to establish if there is any basis for complaint and in preparing the complaint itself. It appears that none of this work will be funded. In our view this will discourage good quality providers from taking on cases from other representatives.  As a result poor quality or negligent advice may never be remedied.

5.8  On the other hand, we foresee a large increase in complaints received by OSS/OISC and the consequent impact on their resources.  Many of these complaints will be encouraged by less reputable representatives. We are concerned that this will result in complaints also being made unjustifiably against us in order for the more unscrupulous practitioners to try and benefit from the full advice limit.  The whole process could lead to a considerable waste of time for many people.

5.9  Our position is that there should be no unique file number.  We do not think the process will be manageable.  This is not a solution but a source for a whole series of new problems.   The problem the proposal is trying to address can be resolved through the LSC implementing the very stringent audit powers it has at its disposal. 

5.10  This proposal will encourage the possibility of increasing unfounded complaints and lead to the creation of a very expensive complaint culture. 

5.11  Where there has been no complaint, but it is a matter of taking over a case from another representative, there will be the need to establish from the client or Home Office whether previous advice or assistance has been given in order to assess how much time is left before reaching the advice limit.  The Home Office is difficult to contact and is unlikely to know.

5.12  As far as contacting the previous representative is concerned, our experience shows there are quite often delays in obtaining files from previous representatives.  There may be no response to letters or telephone calls.  Again, this may result in the necessity to undertake unfunded work, eg where a dispersal date or Home Office interview is looming. 

5.13  As far as work in Oakington is concerned, this process would be unworkable where work is conducted to really tight deadlines is concerned.  Also, the system there operates 7 days a week, including bank holidays.  It would also cause difficulties in our other offices, eg Dover, where client cases have to be dealt with within specified short deadlines.  There is no time to track down previous representatives when dealing with fast-track cases.

5.14  Therefore, while we agree that poor representation is an issue that needs to be tackled, we do not think the imposition of a unique file number is a solution. As regards the possibility that work is being unnecessarily duplicated, we see no evidence for this. In any event this is a matter that can be controlled at audit. If the LSC finds that a practitioner have been unnecessarily duplicating work, then it would be reasonable to claim back an appropriate level of costs.

SECTION 6- The Accreditation Scheme
6.1  The Refugee Legal Centre welcomes any initiative which seeks to improve the standards of legal advice and representation and of those individuals providing it and in this light welcome in principle a debate on an Accreditation Scheme.  We note that the Consultation Paper on the Accreditation Scheme has not been widely distributed and believe the proposals would benefit from wider consultation. We would welcome the opportunity to participate in detailed discussions on the proposed scheme and how it might be implemented. At this stage we have a number fundamental concerns about the scheme as it is currently described in the LSC discussion paper. 

6.2  It is unclear how such a scheme will relate to the existing framework provided by the Specialist Quality Mark (audited by the LSC) and the OISC level of competence and standards.  (subject to OISC monitoring). The OISC was of course specifically set up to regulate the quality of immigration advice and is as yet only about halfway through its first five years. The consultation paper merely refers to ‘building on’ existing schemes and references are made to some of the proposed levels being equivalent to levels of the OISC scheme and with others to the ‘Law Society’s Immigration Law Panel Competencies’. The implications of the current proposals would seem to be that practioners will be working to three distinct quality systems, each separately audited which in our view may detract from the stated aim of improving quality by an unnecessary focus on the bureaucracy involved. 

6.3  The current accreditation proposals would be unworkable for the RLC in their current form, involving considerable changes to the way our work is organised and delivered at different levels, which at the moment do not coincide with the proposed levels in the scheme. The LSC has expressed itself to be impressed by the RLC’s training and systems of supervising the work of our caseworkers and in terms of outcomes, the RLC’s track record of success is good. There are also considerable implications for supervisor time but without any indication as to the impact this might have on meeting contract hours. 

6.4  We would wish to see a period of detailed consultation with providers as to the impact and content of the Accreditation Scheme and would suggest that consideration should be given to exemptions, partial exemptions or at least a degree of flexibility in the scheme’s application, where the existing standards within an organisation are judged to be already sufficiently high. We comment in more detail on these proposals in our response to the Legal Services Commission’s separate consultation paper on the draft contract specification. 

SECTION 7- Quality and the Impact on the Sector
7.1  The Consultation Paper states 

 ‘The quality of legal advice in the area of immigration and asylum has long been of concern to the Government….. The Law Society itself ….. recognises that there is a shortage of good quality immigration and asylum solicitors and is taking steps to improve the standard of service amongst them’. 

7.2  The RLC welcome the DCA’s commitment to good quality advice and representation as adding value to the asylum process and we share the DCA’s concerns as to the poor quality of some suppliers. Clearly it is important to address the issue of over-claiming and poor quality of some advice. We have already expressed our view that the LSC should use the powers it has at its disposal to remove contracts from suppliers who fall short of the standards required. However, it is hard to see how reducing the time that can be spent on a case will address this issue. 

7.3  We consider the impact of the proposals will be discriminatory.  They cut across the Lord Chancellor’s Direction on Community Legal Service Priorities which provides that top priority for funding has to be given to “civil proceedings where the client is at real and immediate risk of loss of life or liberty” and that all such cases that meet the criteria must be funded.  Many asylum cases will fall within this category.
7.4  In our view the DCA by equating the length of time spent on a case with poor quality of advice is confusing different issues. A limit of four hours is unlikely to deter a poor quality provider. 

7.5  We believe we have indicated by our analysis of the maximum time limits what is involved in effective representation. Our reputation within the section and with the IAA is high and we do not believe that we or other reputable providers could provide an adequate service to asylum seekers within the timescales proposed in the DCA consultation paper. 

7.6  In our view the likely outcome if these proposals are implemented would be a reduction in the number of good quality representative prepared to take on this work. A Memorandum issued by the Law Society’s Professional Ethics Division states that solicitors are “normally obliged as a matter of law and conduct to complete this kind of work once they have started acting, unless they have expressly reserved the right to do otherwise”
.

7.7  The notion that some representatives may reserve the right to withdraw representation when the maximum time limit is exhausted is deeply unattractive in the context of asylum work. Even assuming that it may be possible in some cases to complete work within 5 hours (which we do not accept) it would be extraordinary if a representative were to dump a case because it proved too time consuming because, for example, it transpired in the course if an interview that the client had been tortured, or had a particularly compelling body of documentary evidence and witnesses. Leaving aside the ethical question, we do not believe a representative of any integrity should withdraw representation in these or similar circumstances even if the client had previously been warned that withdrawal might be a possibility.

7.8  On a separate point, we would question whether a representative withdrawing from a case before work has been completed might be in breach of their duty of care to their client. Would professional indemnity insurers be willing to provide cover for a representative who seeks to limit the retainer in the way contemplated by the Law Society?

7.9  The Law Society’s information note does not address the situation where the representative knows from the outset that it will not be possible to complete the case within the maximum time limit, for example, it is a referral of a traumatised client from the Medical Foundation. Would it be acceptable for the solicitor to limit the retainer in this situation?

7.10 Purely on a practical level the proposals are likely to deter many from taking on the work. There is also the risk that practitioners may cut corners because of pressure of time, thus further impacting on the quality of the work.

7.11  In our view there is a fundamental contradiction between the proposed time limits and the expressed desire to raise the quality of advice through on Accreditation Scheme. We are very concerned that the proposals will drive down quality standards and fear the impact this will have on asylum seekers.

7.12  We our very concerned about the impact of the proposals on the work of the Refugee Legal Centre. We would not be prepared to cut corners at the expense of a client if that meant not advocating their case appropriately. We are committed to maintaining the integrity of our services. If the proposals are implemented, we fear that too often we would be drawn into unfunded work. We are an asylum specialist funded under a Not For Profit Contract and we would not be able look to expanding other profitable activities to cross-subsidise our core function. We are therefore most concerned that the proposals call into question our future viability.
7.13  A particularly serious concern for us is that the introduction of capped advice limits will mean that meeting our target contract hours will be severely compromised.  We would need to substantially increase the number of clients seen in order to meet our hours.  This may well not be possible.

7.14  We have used our Dover office to calculate the possible effect on our contract there. We have assumed the office only undertakes initial representation work (it actually undertakes appeal representation as well) and assumed that we would not attend Home Office interviews but concentrate on case preparation.  Current capacity is to deal with 1760 clients over a year, assuming every client attends and every case is prepared.  If there were a cap of 5 hours per case, we would have to see an additional 2,068 clients in the year in order to achieve our present contract hours target.  We would have to go from an average maximum capacity to see clients at around 35 appointments per week to 87 appointments per week.   We do not see how this is feasible, particularly in a climate of falling numbers of asylum seekers.  Administrative costs would increase significantly.  We have calculated that there would be an increase of around £70,000 required on top of our current disbursement limit of £250,000 to pay for additional interpreting demands. Other LSC funded parts of the organisation would face similar problems seriously calling into question the viability of our operations.

7.15  We are therefore most concerned about the impact of these measures on asylum seekers. We fear the implementation of the proposals will drive out good practitioners and drive down quality standards. The proposals will hit the most vulnerable asylum seekers hardest and will inevitably be a cause of injustice. Finally, we believe the implementation of the proposals will raise a serious question about the future viability of the RLC.
Refugee Legal Centre

27th August 2003







� Paragraph 1 of the LSC Memorandum


� Paragraph 50, ibid


� Unless it is willing to concede that the implementation of a number of recent draconian measures designed to reduce the number of applications is vulnerable to challenge in the courts.


� Projected from the 1st Quarter statistics and the Home Office target to reduce applications to 54,000 pa


� Projected from the 1st Quarter statistics 


� Projected from the Government’s target of reducing applications to 54,000 pa


� Projected from the 1st Quarter statistics 


� Projected from the number of appeals being received by the Home Office in 2002 and the 1st quarter of 2003


� Projected on the basis of the Home Office target of reducing applications to 54,000 pa, the Home Office continuing to grant leave to enter/remain in 30% of cases, and an appeal rate of 90% of negative decisions (this is probably an overestimate as it does not take account of the likely impact of the non-suspensive appeals regime on the rate of appeal)


�  “A substantial volume and value of claims submitted in any particular year related to cases commenced the previous year”- paragraph 2 of annex B to the LSC Memorandum. 


� See paragraph 2 of annex B to the LSC Memorandum


� Paragraph 13, ibid


� Paragraph 22, ibid


� Paragraph 64 et seq of the LSC Memorandum


� Foreword to the ILPA Best Practice Guide


� Paragraph 3.13 of the LAB’s May 1999 recommendations, “Access to Quality Services in the Immigration Category”


� Page 213 of the General Civil Contract (Solicitors) contract specification, 1st April 2003


� Page 11 of its Annual Report, June 2003


� Page 38, ibid


� Home Office Press Release, 17th July 2003


� Home Office Press Release, 15th July 2003


� The General Civil Contract (Not for Profit) 1st April 2003 - Response to consultation by Legal Services Commission, July 2003  





� Information leaflet, August 2003. The Law Society adds that a solicitor might be placed in a more difficult position in appeals work due to the duty to the court.
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