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Response to the Home Office’s Consultation Paper on Asylum Reform



We regret we are unable to provide a substantive response to the consultation process on legislative proposals on asylum reform. Our reasons are twofold.

First, there is generally insufficient detail on which to respond and, on a key aspect of the proposed changes, limiting access to the higher courts, the consultation paper is silent: there is no proposal to respond to.

Secondly, aside from the above, there is insufficient time to respond. The implications of the abolition of the Immigration Appeals Tribunal (IAT) are enormous, this representing perhaps the most significant change in the determination process over the last decade. The Government has considered but withdrawn similar proposals at least two times in the last 5 years. Most recently, the Government has considered increasing the status of the IAT to a superior court of record. As regards the possible ouster of judicial review, this would have a huge constitutional significance. In this context it seems extraordinary to reduce, without explanation, the normal time limit for consultation to a matter of days.

We do not consider the proposals satisfy the duty of fair consultation. We note that they breach Cabinet Office guidelines as regards the time limit for consultation proposals and because, without more information on what is being proposed, it is impossible to assess their impact and respond meaningfully.

At the centre of the proposals is the question of the abolition of the IAT. A crucial element of this question is how the IAT’s supervisory role will be replaced to ensure consistent, good quality decisions are made at the adjudicator level. In the RLC’s experience far too many adjudicator decisions are inadequate. Former President of the IAT, Mr Justice Collins, has recently commented that the standard of adjudicator decision-making “is not as high as it should be”. He states that as many as 25% of all adjudicator decisions are given leave to appeal to the IAT
. 

More important, no sense can be made of the abolition of the IAT as a consultation proposal unless we know how the Government intends to deal with judicial review. Clearly, the Government does not intend to replace the IAT with a far more expensive remedy to the High Court. The consultation paper merely signals that the Government is “looking at ways to restrict access to the higher courts”. This phrase belies the huge constitutional significance of some kind of move (we don’t know what) to oust the judicial review remedy. It also begs the question of what will happen to appellants who receive bad decisions.

It is difficult to characterise the suggested abolition of the IAT coupled with some kind of restriction on judicial review as a proposal. It is still more difficult to make any meaningful response.

We can only say that in the face of adjudicator decision-making that can be inconsistent and poor, the IAT plays a crucial role. The proposals are intended as a “crackdown” on “the multi-layered appeals system which is open to abuse” and a main aim of the proposal is to reduce the costs of the appeals process
. However, no evidence has been presented to suggest that the appeal right to the IAT encourages abuse. If an appeal lacks merit, leave to appeal will not be granted: such a case will not get off the ground. Further, the Government has recently stated that it is not even clear that these proposals will result in legal aid savings. Rather, in its view, the most likely cost saving will result from an overall reduction in the number of asylum cases.
 

We believe the above problems would be exacerbated greatly by any move to restrict legal aid for the initial decision making process
. In our view, this would load increasingly poor decisions onto an inadequate appeals process.

As to the other proposals, they are similarly lacking in detail. At this stage we offer the following brief comments.

We have concerns about proposals to deny support to families awaiting removal, particularly the children of such families. This will result in the infringement of basic human rights of both parents and their children (who we understand will be forced into care). The Government has been repeatedly criticised by the Courts for its Section 55 support assessments. Sir Stephen Sedley LJ has complained of the Courts having to “save asylum seekers from starvation”. The administrative court has made over 800 orders for emergency support and this figure is increasing by 60 orders per week
. Mr Justice Maurice Kay has noted “the cases which are coming into court in almost unimaginable numbers are the tip of an iceberg” and that judges are making orders for emergency support in 90% of cases
. These figures illustrate the extraordinary scale of poor Home Office decision-making and the extreme suffering this is causing. We fear that these new measures will exacerbate an already deeply unsatisfactory position.

We have great concerns about criminalising undocumented passengers. It fails to address the realities of trafficking and people smuggling, nor of asylum seekers who have no legal route to the UK. In particular we fear it will merely punish the victims of trafficking and will lead to unjust convictions in breach of Art 31 of the 1951 Convention. We have similar concerns about such matters being taken into account in assessing the credibility of an asylum seeker. Also of concern is the proposal to criminalise those who fail to co-operate with the re-documentation process. Such concern would be exacerbated if the abolition of the IAT were to leave appellants with poor adjudicator decisions without any effective remedy.

The safe third country proposals represent a further degrading of the protection a refugee can expect under the 1951 Convention. Increasingly, it seems, the Government is looking to side step its international obligations. We doubt the legal protection offered to asylum seekers in zones of protection will match that enjoyed by those whose claims are processed in the UK. We fear there is a serious possibility that removals will breach the ECHR.

Refugee Legal Centre

14th November 2003

The Refugee Legal Centre is an independent charity offering free legal advice and representation to asylum seekers and refugees.


Registered as Refugee Legal Centre Registered Charity No 1012804 VAT. Registration No 672 0317 56. Registered Address: 153-157 Commercial Road, London E1 2DA




















� The Middle Templar, Trinity 2003


� Home Office Press Release, 27th October 2003


� Written evidence submitted by the DCA and LSC to the Constitutional Affair Committee, 23rd October


� Written evidence submitted by the DCA and LSC to the Constitutional Affairs Committee, 24th October, paragraph 22 et seq


� Judges “saving asylum seekers from starvation”, the Guardian 4th November 2003


� The Queen on the application of Q, D, KH and others v SSHD [2003} EWHC 2507





_1098178861.bin

