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UNHCR response to the Asylum and Immigration Tribunal (Procedure) Rules 2005 DCA Consultation Paper


Our Interest in this Consultation

1. The United Nations High Commissioner for Refugees (UNHCR) is a non-political, humanitarian organisation mandated by the United Nations to lead and co-ordinate international action for the worldwide protection of refugees and resolution of refugee problems. Alongside refugees, other persons of concern to UNHCR include asylum seekers, stateless persons and in certain circumstances, internally displaced persons. International protection of refugees is the core mandate of UNHCR, the basis for which is set out in UNHCR’s Statute
 and the 1951 Convention relating to the Status of Refugees (the ‘1951 Convention’). Under Article 35 of the 1951 Convention, UNCHR has the function of supervising the application of the provisions of the 1951 Convention, and it is in this role that UNHCR would like to offer the following comments in relation to the current DCA Consultation on the Asylum and Immigration Tribunal (Procedure) Rules 2005 (‘the Rules’).

Rule 4 – Overriding Objective

2. Under the legal regime founded on the 1951 Convention, fair and efficient procedures by which asylum decisions are made and reviewed are an essential vehicle for the delivery of protection to refugees. Accordingly, these procedures need to be consistent with standards of international protection that are laid down in relevant international instruments. UNHCR therefore applauds the DCA’s focus on three main aims of fairness, speed and efficiency in the provisional Overriding Objective set out in Rule 4. However it is UNHCR’s view that at any stage of a refugee status determination, the primary consideration must be for a procedure that prioritises a fair, full and inclusive application of the 1951 Convention, and which does not operate to restrict access to a review of the initial determination. In short an accurate assessment of an individual’s protection concerns and an avoidance of refoulement should always be the prime objective in a refugee status determination process, and should be strived for above all else (including even expediency). Mindful of the fact that the Overriding Objective will affect the way in which the other Rules are approached and the way in which Immigration Judges will carry out their duties, UNHCR would strongly recommend that Rule 4 be amended to reflect more clearly the emphasis that should be given to the fundamental concern of correctly identifying those who are in need of international protection. 
Rule 7 – Time Limit for Appeal
3. Rule 7(1)(a) provides a shorter, 5-day time limit for an appeal notice to be given by an individual who is in detention. Detention regimes by their very nature impose severe constraints on detainees’ ability to access legal procedures and to file appeal notices on time. For example, detainees face significant practical obstacles in identifying and arranging the competent legal representation; they face impediments in gathering pertinent documentation while in detention and subsequently they may have insufficient time available for consultation with their legal representatives to prepare grounds for appeal – a process which is likely to be more time-consuming when the new, more detailed appeal form is in use. An important feature of any appeal mechanism is to ensure that time limits are reasonable
, and to allow realistic access to appeals. Where a time limit has been imposed within which an appeal must be made, a safeguard of particular importance is to ensure that an asylum-seeker has prompt access to legal advice so that he or she still has access to an effective remedy. So, in instances where legal representation is not available on-site in detention centres, to ensure the functioning of an efficient asylum process that is rights-sensitive, we would support the RLC’s suggestion that time frames be allowed that are longer than the suggested 5 days.

Rule 8 – Form and Contents of Notice of Appeal

4. It should be recalled that an applicant for refugee status is in an alien environment in a situation of particularly vulnerability. It is clear that such a person may experience serious difficulties, technical and psychological, in submitting his case to the authorities of a foreign country, often in a language not his own
. It is therefore highly recommended that, at all stages of the procedure, asylum-seekers should receive guidance and advice on the procedure and have access to legal counsel. It is however UNHCR London’s experience that not all asylum applicants are able to access legal representation in the UK. UNHCR would therefore share the RLC’s concerns that the detailed nature of the appeal form, and the requirement that it must be completed in English (Rule 52(1)), are limitations that rather fail to take into account the experiences of unrepresented asylum applicants, and his or her likely background and profile. We would therefore support the RLC’s recommendations that a simplified method of completing the form should be made available for use by unrepresented appellants.

5. In line with our comments in relation to Rules 8 (above) and 9 (below), we would support the RLC’s recommendation that an application to appeal should not be invalidated by a failure to complete all particulars.

Rule 9 – Late Notice of Appeal

6. While UNHCR applauds many of the efforts by the DCA to speed up the appeal process, it is important for this to be a balanced approach that maintains flexibility. Time limits that are too tight and too inflexible inevitably create a real risk that the balance will be tilted in favour of a rigid approach, and that this will in turn result in less regard being paid to principles of fairness for asylum applicants. UNHCR would emphasise that expeditiousness and efficiency can be achieved without compromising fairness, and we recommend that the following suggestions should be taken into account, to ensure appropriate flexibility within the Rules.

7. A fundamental safeguard, which should, in UNHCR’s view, be promoted for all systems, is the recognition that an asylum-seeker’s failure to submit a request within a certain time limit – or the non-fulfilment of another similar formality – should not in itself lead to an asylum request being excluded from consideration. Indeed we note that such an automatic and mechanical application of time limits for submitting applications has been found to be at variance with international protection principles
. Given the particularly grave potential consequences of an erroneous decision not to process an asylum appeal further, it is important that State practice does not apply any non-compliance mechanisms in a  too-rigid manner, and UNHCR would therefore welcome an expression of potential for flexibility within the Rules in this regard, in line with the underpinning principle that a thorough assessment of any protection concerns should be the main focus at any stage of the asylum process (please see our comments for Rule 4, above) and beyond expediency or administrative convenience.

8. It is UNHCR’s experience that certain vulnerable asylum-seekers require particular attention, understanding and sensitivity, especially if accelerated procedures and restrictive time limits are introduced. Such persons would include inter alia torture victims, victims of sexual violence, women under certain circumstances, children (particularly those unaccompanied or separated), the elderly, the physically disabled, and psychologically disturbed persons. UNHCR would prefer to see an element of flexibility introduced into the Rules for such persons with regards meeting deadlines. Our suggestion would be that the Rules contain a provision to advise Immigration Judges that these factors should be taken into account, and may be appropriate grounds for leniency, when considering whether or not to accept a late application for appeal.
Rules 9(9), 23(5) and 28(4) – Service of Decisions by AIT on Respondent 

9. Asylum procedures need to be consistent with benchmarks and standards of international protection. UNHCR would draw the DCA’s attention to the Universal Declaration of Human Rights, which provides that ‘all are equal before the law and are entitled without any discrimination to equal protection of the law’and ‘everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations’ (Articles 7 and 10). In line with this UNHCR considers that a key procedural safeguard, deriving from general administrative law and essential to the concept of effective remedy, is that the appeal be considered by an authority different from and independent of that making the initial decision. As with all legal procedures, it is highly recommended not only for such independence to be maintained, but also that it is seen to be maintained by all concerned. For this reason UNHCR is concerned about these, and other Rules highlighted by the RLC, that may give the impression of affording preferential treatment to the Home Office in the appeal process. For example it may be difficult for an asylum appellant to understand that the dismissal of his appeal that is served on him by the Home Office is in fact a fair decision deriving from an impartial Tribunal wholly independent from the Home Office.
10.  During the asylum claim (and unlike most other areas of law) there should be a sharing of the burden of proof between the individual and the State, in acknowledgement of the vulnerable situation of the asylum-seeker
, and in UNHCR’s understanding, this should also extend to the responsibility to ensure the timely disposition of appeals. For this, and for the above-mentioned reason of fundamental equality between parties, UNHCR would support the RLC’s comments that the Rules be amended better to reflect this burden-sharing approach, and to remove the disparity of responsibility between the parties.

Rule 10 – Service of Notice of Appeal on Respondent
11. Rule 10 (in conjunction with Rule 6) prescribes that notice of appeal should be filed by the Appellant with the AIT, and the AIT will then serve this on the Respondent as soon as reasonably practicable. This raises some concerns with regards to the possibility that the appellant in question may be removed from the country by the Home Office in the period between the Appellant filing the notice, and it then being served by the AIT on the Respondent. To ensure a credible asylum system that works both to protect refugees and to discourage people who do not have a legitimate asylum claim, it is clear that quality decision-making must be supported by mechanisms to ensure that the results are enforced. However, in view of the grave consequences of an erroneous removal, it is clearly essential that no removal should take place unless a final decision has been has been made on the case (or on the responsibility for assessing the case). It is therefore an essential and broadly-recognized safeguard for an appeal that it should have suspensive effect until a final decision on the appeal has been made
, and that an asylum-seeker should have the right to remain on the territory of the asylum country and should not be removed, excluded or deported until a final decision. Therefore, in seeking to ensure that States make every effort to safeguard that no asylum applicant is removed while there is an in-country appeal right outstanding, UNHCR would support RLC’s recommendation that the Rules are tightened in this regard to ensure that the risk of such a removal occurring due to reasons of administrative error is minimized as far as is possible. 

Rule 13 – Imminent Removal Cases

12. UNHCR appreciates the need for States to discourage people who do not have legitimate protection concerns from making abusive asylum claims. However we would reiterate our comments made with respect to Rules 4 and 6 with regards the identification of international protection needs and the avoidance of refoulement being the primary focus of any asylum procedure, and we would therefore join with the RLC on this point in urging the DCA to prioritise such concerns above administrative convenience.
Rule 17 – Withdrawal of Appeal (and Rule 44 – Constitution of Panel)

13. UNHCR notes that under Rule 17(2), the Home Office can withdraw their refusal decision at a hearing (or shortly before), and the appeal would therefore be treated as withdrawn. This Rule does not make any provision for the appeal hearing to continue on public interest grounds, where there are important principles of law at stake, where the legal representatives had already invested public money and court time in their preparations, and where the determination would have set a precedent that would have bound other – perhaps numerous – cases involving similar principles. UNHCR is concerned that this Rule works to some extent to place the decision of which cases will set a precedent into the hands of the Home Office through an option of (perhaps tactical) withdrawal in individual cases. Therefore we would encourage the DCA to consider including provision for the AIT to be able (presumably on either party’s representations) to hear a case on public interest grounds alone, even where the Home Office has withdrawn the refusal decision in relation to the individual concerned.

14. On the same basis UNHCR would recommend that, contrary to Rule 44(1) as currently drafted, there should be opportunity at the first hearing, for parties to make representations for their case to be heard by more than one Immigration Judge on grounds of complexity of fact or law, or on public interest grounds – for example where a decision would involve useful consideration of legal principles that will be relevant to a large number of ensuing cases. Such a provision would promote greater transparency, and influence from the parties, with regards which cases are afforded precedent-setting status, and which are not.

Rule 21 – Adjournment of Appeals

15. On this point, although we appreciate the administrative burdens for the AIT that may be involved in the grant of adjournments, UNHCR would reiterate our previous comments in this response on the importance of prioritising access to fair and correct decision-making above other considerations. We would therefore support the RLC’s assertion that leaving the decision on adjournment (and its length) at the discretion of the Immigration Judges would be sufficient to ensure that abusive requests were not granted, but that those who require adjournments in the interests of justice are. Such flexibility and recognition is to be welcomed, and UNHCR does not therefore support the unnecessary and unduly restrictive four-week limit that would be imposed by Rule 21(2)(a). 

Rule 23 – Time Limits in Asylum Appeals (and Rule 11 – Filing of Documents by Respondent)

16. UNHCR notes that, under the Civil Procedure Rules in the UK, the time limits for filing evidence run only from the date that the other party has fulfilled their service of evidence requirements. In UNHCR’s view, and considering the particular importance of the issues at stake in asylum cases, we agree with the RLC’s proposition that it would be logical and fair to take the same approach here, and for the date of the first hearing to be set in relation to the date on which the Home Office bundle has been received by the Appellant, allowing the Appellant reasonable time to consider the Respondent’s documents before the first hearing.

Rule 49 – United Kingdom Representative (and Rule 45 – Directions)
17. UNHCR is pleased that the option for us to participate in proceedings has been maintained in the Rules. However we note that the wording used in this regard differs from that used in the 2003 Rules – which made it very clear that UNHCR was entitled to join an appeal hearing as a party, and was entitled to do so by right, rather than at the court’s discretion. This unconditional right to intervene in cases of particular concern is of great importance to UNHCR and is a fundamental aspect of our supervisory function under Article 35 of the 1951 Convention. We would therefore strongly urge for this provision in the Rules to be re-worded to reflect clearly both that:

· UNHCR can give notice of our intention to become involved as a party to proceedings (as the current wording in Rule 49 of ‘participate’ and ‘make representations’ does not perhaps clearly denote that we may wish to do so in our own capacity as an intervening party, independently from the appellant and the respondent); and

· from such notice it would automatically follow that UNHCR is entitled to participate (as the current wording in Rule 49 that the AIT ‘may permit’ such participation rather suggests that this may be an issue for the Immigration Judges’ discretion, rather than an automatic right afforded to UNHCR).

18. We would also recommend an inclusion within Rule 45 to state that the AIT may give directions - for example at a case management review hearing - that the parties approach UNHCR before the hearing date for our comments on a particular issue or for our possible intervention in the case. We believe that this would be most useful in helping us to identify potential cases of concern within our mandate and in which the AIT may benefit from our intervention. It is important to note that before we are able to provide a position from UNHCR on any given subject, a particular internal process of information-gathering in the field and clearance from our Headquarters must first be adhered to, to ensure the consistency and accuracy of our comments. As this can be a time-consuming process we would therefore welcome such an amendment to the Rules to encourage the parties (and the AIT) to approach us in cases where our comments may be helpful, at the earliest stage possible. 

UNHCR London

December 2004
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� See the Statute of the Office of the UNHCR annexed to Resolution 428 (v) adopted by the General Assembly on 14 December 1950.


� UNHCR Handbook, paragraph 192


� UNHCR Handbook, paragraph 190


� Jabari v Turkey, European Court of Human Rights, 10 July 2000


� UNHCR Handbook, paragraph 196


� See, for example, ExCom Conclusion No. 8 (XXVIII) 1977, “Determination of Refugee Status,” and paragraph 192 of the UNHCR Handbook.





