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Refugee Legal Centre’s response to the Asylum and Immigration Tribunal - Procedure Rules and Judicial Titles Order Consultation Paper

Introduction
1.
The Refugee Legal Centre welcomes the opportunity to respond to the Consultation Paper on the Asylum and Immigration Tribunal - Procedure Rules 2005 and judicial titles order (the Rules). The RLC is an independent charity providing advice and representation to asylum seekers and those seeking protection on human rights grounds. In the year 2003/4 we presented 1215 appeals before the adjudicator and 224 appeals before the Immigration Appeal Tribunal. In drafting this response we have drawn on our practical casework experience throughout the organisation. 

The consultation

2.
The value of the consultation exercise (and our ability to meaningfully respond) is limited since it is taking place in isolation from detailed proposals about how, and indeed whether, appeals can be adequately funded – it is somewhat unreal to consider the practical effect of the draft Procedure Rules without details of how the funding regime will operate. Consultation on the draft Community Legal Service (Asylum and Immigration) Regulations 2005 commenced on 8 November 2004, shortly after this consultation. But key details including the size of any success fee on reconsideration, and the merits test to be applied (which together will determine the degree of financial risk to be undertaken on any reconsideration application) remain undecided, and in the case of the size of the success fee, not even consulted on.

3.
We are also concerned that the DCA is unaware of the number of unrepresented appellants, and does not appear to have factored in the effect of the new procedure rules on this section of the new Tribunal’s users. In the RLC’s experience the number of unrepresented asylum appellants is increasing, due no doubt to a combination of a more robust merits test (sometimes in our experience too robustly applied by suppliers), and a notable reduction in the number of suppliers carrying out publicly funded asylum work. The reduction in the number of suppliers follows recent restrictions on the funding of asylum and immigration appeals and the impact of the Accreditation Scheme.

4.
Finally the consultation questions do not engage with many of our most serious concerns about the draft procedure rules. We therefore propose to respond to the specific questions posed by reference to our general concerns, which we set out below. Our answers to the consultation questions are summarised at Appendix 2 to this document, but do not, as stated, address many of our concerns.

Summary of concerns

5.
Overall the draft rules do not appear to be even-handed in their treatment of the parties, as they increase the burden on appellants at a time when recent developments (summarized above) have made it more difficult for appellants to ensure that their appeals are well prepared. The RLC is therefore concerned that the rules are liable – for procedural reasons unconnected with the merits of any claim - to decrease the success rate on appeal, and lead to meritorious appeals being dismissed. In addition, the proposed legal aid regulations will mean that there is a risk that meritorious reconsideration applications are not brought
. This general concern about the effect of the draft rules on meritorious appeals is aggravated in respect of unrepresented appellants.

6.
Specific concerns include that:

· the new overriding objective subordinates justice to administrative convenience by qualifying the need for the proceedings before the Tribunal to be fair. The overriding objective should retain an unqualified commitment to the just disposal of appeals. It should also reflect the primacy of the public interest in ensuring no appellant is removed in breach of the UK’s international obligations (rule 4);

· there is a real risk that under the proposed system, appellants could be removed whilst they have appeals pending (including out-of-time appeals) simply because the Home Office does not know about them (rules 7 and 13);

·  there is no effective review of the asylum merits where appeals are lodged out of time, and inadequate procedural safeguards to ensure that time is extended in appropriate cases (rules 9 and 13);

· the proposed appeal form is inaccessible to unrepresented appellants and unrealistic in attempting to pre-empt matters more appropriate for a first hearing. The rules also need to be amended to clarify that partial completion will not invalidate an appeal. It is unfair that appellants who are unrepresented and unable to write in English will nevertheless be required to complete the notice of appeal in English (rules 8, 12 and 52);

· the proposed process sanctions Home Office delay whilst significantly reducing preparation time for appellants from around 8 weeks
 to as little as 2 weeks. The rules should require the Home Office to serve all relevant appeal documents promptly, and time should not begin to run until this has happened (rules 11 and 23);

· provisions requiring the Tribunal to serve its decisions on the Home Office only, with service on the appellant by the Home Office within 28 days thereafter (as opposed to service on both parties simultaneously) are unfair, unjustified, unenforceable against the Home Office, and will delay proceedings before the AIT. They also risk compromising the perceived impartiality of the Tribunal (rules 9, 23 and 28);

· the procedures for reconsideration of appeals risk wasting court time and public money (rule 31). 

The context – increasing numbers of unrepresented appellants

7.
The last year has seen a number of developments which have reduced the opportunities for asylum seekers and human rights claimants to obtain representation:

(a) There have been restrictions on the amount of public funding made available for the conduct of immigration appeals;

(b) The impact of the Accreditation Scheme has reduced the number of representatives able to carry out immigration-related work. Under the scheme (devised by the Legal Services Commission and the Law Society and operated by Central Law Training), from 1 April 2005 all fee-earners must become accredited by passing 2 written tests (a written examination and a written assessment) and one oral examination (an interview). Both written tests and the interview must be passed before a candidate can be accredited. The latest figures we are aware of for pass rates under the Accreditation Scheme for the sector as a whole are 51% at Level 1 (appeals can be lodged by those who are accredited at Level 1), and 69% at Level 2 (advocacy before the IAA can be carried out only by those accredited at Level 2)
. A preliminary estimate of the impact of accreditation suggests that it could reduce our contract hours (contract income in the case of a solicitor’s contract) by as much as 25% due in large part to restrictions on the ability of appeals casework staff who are working towards accreditation to charge their time to the contract.

(c) There has been a perceived reduction in the number of suppliers, particularly quality suppliers;

(d) A more robust CLR merits test has been imposed which has led to an increase in the number of asylum appellants refused funding for their appeals. In the RLC’s experience from its Advice surgery, many meritorious appeals receive negative merits test decisions from suppliers that are unappealed. Due to lack of resources, the RLC has been unable to offer all such appellants representation. 

8.
As a consequence of the above, there is in the RLC’s view likely to be a significant, and increasing number of unrepresented appellants with meritorious appeals. Adjudicators have informally indicated to RLC caseworkers their impression that there has been a recent increase in the number of unrepresented appellants, and that lack of representation makes an adjudicator’s task more difficult. We understand that the DCA does not collect data to indicate the scale of the problem. We are therefore unable to do more than provide an assessment of the RLC’s experience. As stated above, in our experience, the problem is significant and growing. Even where an appeal is correctly refused funding on application of the merits test, it does not follow that an appeal is devoid of merit. For example where the prospects of success on appeal are correctly assessed at 49%, CLR funding will be refused, even though on any objective view there are real prospects of success. 

9.
It is therefore hopefully uncontentious to observe that the procedure rules should be designed to do justice to represented and unrepresented appellants alike. We do not believe that the draft procedure rules succeed in meeting this objective, for reasons set out below.

Rule 4 

10.
Rule 4 marks a significant and unexplained departure from the existing duty to:

“secure the just, timely and effective disposal of appeals and applications in the interests of the parties to the proceedings and in the wider public interest” 

to that of 

“handling [proceedings] as fairly, quickly and efficiently as possible …in the interests of the parties to the proceedings and the wider public interest.” 

Thus there is no longer an absolute commitment to securing a just disposal, merely a qualified commitment (“where possible”) to handle an application fairly. We are greatly concerned with the undermining of important existing safeguards and call for justification for ending the absolute commitment to justice reflected in the existing provision. 

11.
This concern is exacerbated by:

(a) the thrust of the draft procedure rules to broadly introduce more rigorous time limits for appellants to the AIT (see footnote 3);

(b) the proposed funding changes on which a separate consultation exercise is ongoing.

(c) the increased number of unrepresented appellants referred to above.

12.
These factors make it entirely foreseeable that a significant number of asylum and human rights appeals will be less well prepared under the proposed procedure than under the existing provisions, and that meritorious reconsideration applications may not be made. Given that the appeal proceedings before the AIT remain adversarial in nature, it is vital that the rules express and reinforce the AIT’s responsibility for ensuring that even poorly presented appeals which are meritorious are allowed. The RLC is concerned that, without such an amendment to the overriding objective, meritorious appeals that should be allowed will be dismissed for presentational or procedural reasons unconnected with the underlying merits of the claim.

13.
For these reasons the RLC believes that it is essential that the overriding objective under the new procedure reflects the public interest in ensuring that no asylum or human rights appellant is removed from the UK in breach of the UK’s international obligations. We therefore suggest an addition to rule 4 in the following terms:

“Where the AIT is considering a question affecting the outcome of an asylum or human rights appeal, the over-riding objective shall be to secure that there is no breach of the UK's obligations under the Geneva Convention or the European Convention on Human Rights.” 
14.
We would draw attention to the observations of UNHCR whose paper dated December 2004 – which we endorse in all material respects - is appended to this document as Appendix 1. At paragraph 2 of the paper, UNHCR states:

“[I]t is UNHCR’s view that at any stage of a refugee status determination, the primary consideration must be for a procedure that prioritises a fair, full and inclusive application of the 1951 Convention, and which does not operate to restrict access to a review of the initial determination. In short an accurate assessment of an individual’s protection concerns and an avoidance of refoulement should always be the prime objective in a refugee status determination process, and should be strived for above all else (including even expediency). Mindful of the fact that the Overriding Objective will affect the way in which the other Rules are approached and the way in which Immigration Judges will carry out their duties, UNHCR would strongly recommend that Rule 4 be amended to reflect more clearly the emphasis that should be given to the fundamental concern of correctly identifying those who are in need of international protection.” 
Rule 6 

15.
Rule 6 provides for appeals to be lodged directly with the AIT, rather than with the Home Office in the first instance so as to allow the AIT “to exercise its jurisdiction over a valid appeal from the moment that it is lodged”
. Whilst in principle the RLC would welcome this change, reflecting as it does the AIT’s independence from the executive, we cannot support this in practice having examined it in the light of the proposed procedural framework. This is because it is likely that significant operational difficulties will ensue which will preclude the AIT from exercising its jurisdiction in practice “from the moment that [the notice of appeal] is lodged”.

16.
As rule 10 merely requires service of appeals by the AIT on the Home Office “as soon as reasonably practicable” (which could permit an unspecified amount of delay during busy periods) there is a significant risk that appellants will be removed because the Home Office is simply unaware that appeals have been lodged. A proposed “urgent business scheme” would only affect the notification of the Home Office by the AIT of new appeals in “imminent removal cases”, and does not address our concern that as currently drafted, individuals could be removed in breach of their human rights, thus breaching Articles 3 and 13 of the E.C.H.R. 

17.
We draw attention to paragraph 11 of UNHCR’s paper, which states:

“To ensure a credible asylum system that works both to protect refugees and to discourage people who do not have a legitimate asylum claim, it is clear that quality decision-making must be supported by mechanisms to ensure that the results are enforced. However, in view of the grave consequences of an erroneous removal, it is clearly essential that no removal should take place unless a final decision has been has been made on the case (or on the responsibility for assessing the case). It is therefore an essential and broadly-recognized safeguard for an appeal that it should have suspensive effect until a final decision on the appeal has been made, and that an asylum-seeker should have the right to remain on the territory of the asylum country and should not be removed, excluded or deported until a final decision. Therefore, in seeking to ensure that States make every effort to safeguard that no asylum applicant is removed while there is an in-country appeal right outstanding, UNHCR would support RLC’s recommendation that the Rules are tightened in this regard to ensure that the risk of such a removal occurring due to reasons of administrative error is minimized as far as is possible.”

18.
We are concerned that the consequences of the proposed provisions for giving notice of appeal have not been fully thought through, and would urge that the provisions are reconsidered in the light of the concerns expressed in this paper and that of UNHCR. We would add that any scheme putting the burden on the appellant to notify the Home Office of the existence of a pending appeal would be unacceptable in principle and arguably unworkable in practice: appellants may well not be aware whether their representatives have lodged an appeal, or indeed whether they continue to be represented following their solicitors’ consideration of the reasons for refusal letter. 

19.
Further, the lack of any set timetable for notifying the Home Office of new appeals means the respondent need only serve its bundle of documents on the court and appellant the day before the first hearing
, and even then the bundle served on the appellant will not be complete in the sense of containing all the documents needed to prepare for the appeal
 (see paragraphs 46-47 below). This will significantly hinder appellants in the preparation of their appeal and will inevitably result in applications for adjournments. 

Rule 7 

20.
For reasons stated in paragraphs 21-35 below, we believe it is unreasonable to require the information sought in the form of notice of appeal as currently drafted in 10 working days, still less in 5 working days in detained cases, where instructions are more difficult and time-consuming to take, and where it is more difficult for unrepresented claimants to secure representation. We would suggest that the time limit for providing the information required to complete the notice of appeal in its present form should be increased, (a period of 28 days would not in our view be unreasonable). We would also suggest that whatever time limit applies for appeals lodged in the UK in non-detained cases should also apply in detained cases.

21.
Whilst we acknowledge the stated rationale behind the reduced time limits for the lodging of appeals in detained cases (introduced under the 2003 Procedure Rules), in the RLC’s experience the shorter time limit has created real problems in practice. Unrepresented detained clients in particular experience significant difficulty in finding a representative. The RLC is on occasion instructed by detainees by post due to some detention centres granting limited access to fax facilities. A 5-working-day deadline renders this method of instruction extremely problematic for prospective appellants. Although it is outside our experience (for obvious reasons), we suspect that unrepresented appellants who do not appeal within the time limits because they do not receive appropriate advice are frequently removed before an out of time application can be made on their behalf by a new representative. In our experience some prospective appellants who are detained and unrepresented have meritorious appeals.

22.
Without prejudice to the view expressed above that 10 working days will in practice be insufficient to provide the information required by the notice of appeal as currently drafted, we believe that the time limit for lodging appeals in detained cases should be reinstated to at least 10 working days. Unless this happens, we believe that there is a significant risk of removal before a meritorious appeal is lodged. 

23.
Further delays tend to occur in receiving papers from previous representatives, who are only under a duty to forward these within 7 days of a request. This means that where a claimant has no representation, having received negative advice from their solicitor about the merits of proceeding, it is unusual to be able to comply with a 5-working-day deadline, as all the papers will not have been received. 

24.
It should be noted that there is nothing to stop a detained prospective appellant from lodging an appeal earlier than the tenth working day after service of the reasons for refusal letter, and indeed many will be incentivised to do just that, as lodging notice of appeal is likely to significantly increase the prospects of a grant of temporary admission or bail.

25.
We draw attention to paragraph 3 of UNHCR’s paper, which states: 

“Detention regimes by their very nature impose severe constraints on detainees’ ability to access legal procedures and to file appeal notices on time. For example, detainees face significant practical obstacles in identifying and arranging the competent legal representation; they face impediments in gathering pertinent documentation while in detention and subsequently they may have insufficient time available for consultation with their legal representatives to prepare grounds for appeal – a process which is likely to be more time-consuming when the new, more detailed appeal form is in use. An important feature of any appeal mechanism is to ensure that time limits are reasonable, and to allow realistic access to appeals. Where a time limit has been imposed within which an appeal must be made, a safeguard of particular importance is to ensure that an asylum-seeker has prompt access to legal advice so that he or she still has access to an effective remedy. So, in instances where legal representation is not available on-site in detention centres, to ensure the functioning of an efficient asylum process that is rights-sensitive, we would support the RLC’s suggestion that time frames be allowed that are longer than the suggested 5 days”.

Rule 8 

26.
The new appeal form proposed is unduly onerous and attempts to front-load issues in a way which is unrealistic. We are firstly concerned at the effect of such a form on an unrepresented appellant, especially one speaking little English. It is unacceptable to expect a lay individual – who may be vulnerable and confused, with low levels of literacy - to identify why they “qualify as a refugee under the criteria of the 1951 Geneva Convention
”, or to explain why their claim “engages specific articles of the ECHR
”.  

27.
We suggest there be a separate box (which does not contain confusing legal terminology), permitting unrepresented appellants to give basic grounds of appeal, with the expectation that those with representatives will complete the further details (subject to our comments below). Any further particulars should be contained in an annex to avoid confusion for those who are unrepresented. The form should contain the contact details of the RLC and IAS so that unrepresented appellants can seek representation as early as possible in the process.

28.
Whilst we do not object in principle to the requirement that a represented appellant should identify the basis on which they are appealing, we consider the form demands too much and at too early a stage:

(a) The form demands a response to issues raised for the first time in the refusal letter: this will necessitate the taking of detailed instructions which in many cases will not be possible in the short time available prior to lodging the appeal; 

(b) The requirement
 that background evidence accompanies the form is unrealistic; so too the requirement under rule 8(1)(e) that an appellant identify the documents on which s/he will rely as it is highly unlikely that evidence in response to the reasons for refusal letter (including in some cases medical or other expert evidence) will have been commissioned and received in the time available;

(c) Importantly, a Home Office bundle may not be available to the appellant until the afternoon prior to the first hearing in the appeal. It may therefore be impossible to identify all relevant issues of fact, evidence and law before then.

29.
Completion of the form requires consideration of complex matters of evidence which are more appropriately dealt with at the first hearing.

Rule 52

30.
In addition, it is unfair to require an unrepresented appellant who is not literate in English to complete the notice of appeal in English (r52). Whilst it is accepted that the AIT should retain a discretion to require translations into English of voluminous documentation filed in support of an appeal, it appears reasonable for the AIT to take all relevant factors into account before deciding whether or not to consider untranslated documentation. 

31.
One relevant factor would appear to be the ability of the appellant to obtain translations for him- or herself. Whilst consideration can be given to these matters at the case management hearing, where evidence can be taken from the appellant, the notice of appeal should not invalidated because a (possibly unrepresented) appellant cannot secure translations in the time available before lodging. We believe it is reasonable for the procedural system to be flexible enough to cater for such circumstances, requiring the use by the Court Service of court interpreters to translate notices of appeal if necessary. Translations of all other documents can be dealt with through the AIT’s direction-making powers.

32.
If the AIT refuses to consider untranslated notices of appeal, the result would be in some cases that meritorious appeals are not considered, and in others that informal and inaccurate translations are commissioned, which will assist neither the AIT nor the parties in correctly disposing of appeals. For these reasons, we believe that rule 52 should be deleted, and appropriate directions used to ensure that subsequent documentation is translated where necessary.

33.
Note 4 on page 1 of the draft notice of appeal requires faxed applications to be made by 5pm on deadline to appeal date. At present, applications are accepted by fax until midnight on any given day. We believe that the existing practice is fair and should be retained. We frequently encounter difficulties getting through to the IAA due to the volume of fax traffic – and this problem may worsen if there is a 5pm deadline, as it will create a bottleneck of faxed applications in the period prior to that. Treating applications made after 5pm as out of time would prejudice unrepresented prospective appellants who in many cases will not have ready access to a fax machine.

34.
These concerns are aggravated in relation to detained appellants (see paragraphs 21-25 above). 

35.
We draw attention to paragraph 4 of UNHCR’s paper which states:

“It should be recalled that an applicant for refugee status is in an alien environment in a situation of particularly vulnerability. It is clear that such a person may experience serious difficulties, technical and psychological, in submitting his case to the authorities of a foreign country, often in a language not his own. It is therefore highly recommended that, at all stages of the procedure, asylum-seekers should receive guidance and advice on the procedure and have access to legal counsel. It is however UNHCR London’s experience that not all asylum applicants are able to access legal representation in the UK. UNHCR would therefore share the RLC’s concerns that the detailed nature of the appeal form, and the requirement that it must be completed in English (Rule 52(1)), are limitations that rather fail to take into account the experiences of unrepresented asylum applicants, and his or her likely background and profile. We would therefore support the RLC’s recommendations that a simplified method of completing the form should be made available for use by unrepresented appellants.”

Rule 9 

36.
We believe that rule 9 requires significant amendment. The consultation document states that rule 9 “mirrors the existing provision for late notices of appeal”
, but we believe it departs from the existing provision in serious and unexplained respects. For example, as presently drafted there is no mirror of the Home Office’s existing discretion
 not to treat a late notice of appeal as being out of time. We do not see why the AIT should not retain a similar discretion, for example in cases where it is apparent that any delay in lodging the notice is de minimis. 

37. 
Further, where a notice of appeal is lodged out of time but does not contain an application for an extension of time (for example, because an appellant may be unaware that s/he has so erred), the Tribunal is not bound to notify the appellant of its power to extend time, nor to invite the appellant to give reasons and file evidence as to why the notice was not lodged within the time allowed
. Clearly for the Tribunal’s power to extend time under rule 9(6) to be properly exercised, appellants must be made aware of it. Given the seriousness of the potential consequences of an appeal being lodged out of time, we believe it is reasonable and proportionate for late appellants to receive such notification even if they have failed to include an application for an extension of time in the notice of appeal contrary to rule 9(1). Notification of the AIT’s power to extend time mirrors the existing provision at rule 10(3)(b), and rule 9(2) should be amended accordingly. 

38.
Nor is it clear that if a late appellant has failed to expressly seek an extension of time in the notice of appeal, s/he will be subsequently be permitted to seek an extension of time and file evidence in support of such an application. This is because rule 9(4) on its face only permits such a late appellant to file evidence that notice of appeal was in fact given in time. Rule 9(4) should be amended to make it clear that a late appellant is able to file evidence in support of the contention that time should be extended, regardless of whether evidence in support of an application for an extension of time was lodged with the notice of appeal.

39.
We are extremely concerned at the provision in rule 9(3) that notification of an out of time appeal can be given “orally (including by telephone)”. This represents a further unexplained departure from the existing provisions rule 9 is said in the consultation document to mirror. It is not clear how this will work in practice, and we see real scope for injustice, and for the wrongful exclusion of those with meritorious appeals from the appeals system. Telephone notification in the context of rule 9, and the admission of telephone evidence in the context of rule 13 (see further paragraph 55 below) represent a disproportionate reduction in levels of procedural fairness for those who stand - precariously - to be excluded from the appeals system. We suspect that this provision is premised on the assumption that appeals lodged out of time by asylum seekers and human rights claimants are lodged solely in an attempt to defer removal, and in the absence of any perceived protection need. In the RLC’s experience, such an assumption is frequently incorrect, and provides a shaky foundation for a fair appeals system. If this provision is reflected in the final version of the rules, we would be concerned that those with meritorious appeals and valid reasons for lodging notice of appeal out of time will be wrongly excluded from the appeals procedure. 

40.
The timescales for provision of evidence to be filed in accordance with rule 9(5) are excessively onerous, and leave virtually no time for the late appellant to receive advice on what needs to be evidenced and how in practice this might be done. We would suggest that a deadline of 5 working days (where an appellant is in the UK) would give many appellants a more realistic opportunity to produce the necessary evidence.

41.
As regards rule 9 generally, we would be extremely concerned were the AIT’s practice, when making a decision on timeliness, be to disregard the merits of the appeal in cases where there is no express reliance on the merits by an appellant in support of an application to extend time
. However even if the AIT is minded to consider the merits – perhaps only briefly - it will be without the full papers in the appeal as these will still be with the Home Office (see paragraph 19 above and paragraphs 46-48 below). Accordingly the rules must in our view provide for the service of the Home Office bundle on the AIT prior to any decision under rule 9(7) (or rule 13). This will assist the Tribunal in taking all factors it considers relevant into account regardless of whether late appellants are able themselves to draw attention to the merits of their claim in support of an application for an extension of time, and to file evidence as to the merits. In our experience, many asylum and human rights claimants do not have sufficient ability to do this without legal advice and assistance. 

42.
We draw attention to paragraphs 7 and 8 of the UNHCR’s paper, which state:

“A fundamental safeguard, which should, in UNHCR’s view, be promoted for all systems, is the recognition that an asylum-seeker’s failure to submit a request within a certain time limit – or the non-fulfilment of another similar formality – should not in itself lead to an asylum request being excluded from consideration. Indeed we note that such an automatic and mechanical application of time limits for submitting applications has been found to be at variance with international protection principles. Given the particularly grave potential consequences of an erroneous decision not to process an asylum appeal further, it is important that State practice does not apply any non-compliance mechanisms in a  too-rigid manner, and UNHCR would therefore welcome an expression of potential for flexibility within the Rules in this regard, in line with the underpinning principle that a thorough assessment of any protection concerns should be the main focus at any stage of the asylum process (please see our comments for Rule 4, above) and beyond expediency or administrative convenience.

It is UNHCR’s experience that certain vulnerable asylum-seekers require particular attention, understanding and sensitivity, especially if accelerated procedures and restrictive time limits are introduced. Such persons would include inter alia torture victims, victims of sexual violence, women under certain circumstances, children (particularly those unaccompanied or separated), the elderly, the physically disabled, and psychologically disturbed persons. UNHCR would prefer to see an element of flexibility introduced into the Rules for such persons with regards meeting deadlines. Our suggestion would be that the Rules contain a provision to advise Immigration Judges that these factors should be taken into account, and may be appropriate grounds for leniency, when considering whether or not to accept a late application for appeal.”
43.
Unless the Tribunal has the necessary documentation to enable it if it considers it appropriate to consider the merits of a claim when deciding on the timeliness of an appeal, there is a real risk that there will be no effective review of the asylum and human rights merits by the Tribunal prior to removal. This is liable to lead to breaches of Articles 3 and 13 of the European Convention on Human Rights as well as to violations of Article 33(2) of the Refugee Convention.

44.
The phrase “any other relevant matters” in Rule 9(7) should be amended to show this provision applies to non-contentious matters (such as postal strikes) only, and not any matter adverse to an appellant.

45.
We are also extremely concerned at the provision in rule 9(9), which provides for service by the AIT on the respondent only of a decision on an appellant’s application (and which is found elsewhere in these Rules at rules 23 & 28). For our response to these provisions, see paragraphs 63-70 below. 

Rule 11

46.
We would suggest that it will benefit effective case management by the AIT, and will assist the fair, speedy and effective handling of the appeal for there to be an agreed bundle before the AIT at the earliest opportunity. We believe that to achieve this objective, the respondent should be permitted less latitude in effecting service of the relevant documents in its possession. If the respondent serves its documents only on the afternoon before the first hearing, it will in many cases negate any meaningful opportunity for effective case preparation by the appellant’s representatives. This in turn will inhibit the representative’s ability to assist the court with effective case management. Further the practical effect of this provision is likely to be to reduce appellants’ preparation time to as little as two weeks. This is bound to increase the likelihood that cases need to be adjourned to ensure that they are justly determined. 

47.
We would observe that it is a disturbing feature of the draft rules that whereas the appellant is tied to very short time limits, the respondent is permitted until the day before the case management review to photocopy documents already in its possession. We would suggest therefore that all relevant documents in the Home Office’s possession should be sent to the AIT within a much tighter timescale. Subsequent timescales should start to run from the date of service of the Home Office documentation. This would give the Home Office an incentive to act speedily in accordance with the overriding objective as drafted. 

48.
Under the present system, one bundle is served by the Home Office of documents in its possession including all interview records and any unpublished document referred to in the reasons for refusal letter
. This bundle then forms the core of the appeal, subject to any further statements or background evidence relied upon by the appellant. The proposed system enables the respondent to omit certain key documents from the bundle sent to the appellant. This will mean there are a number of bundles in circulation, which will hinder effective case management. In practice where there is a change in representation, it is often very difficult to get copies of relevant papers from previous representatives in a timely manner (or at all). Without the early production of a Home Office bundle, case preparation will be greatly delayed, and new representatives will be unable to properly assess the merits of an appeal. This will result in numerous requests to the AIT for copies of documents from its file, pending receipt of which representation will need in many cases to be provided until the necessary information is obtained, all at increased cost to the public purse. In our experience, a significant proportion of appellants (including many of those who may be living in conditions where privacy and storage space are limited), are not in possession of all their documents and are unaware of what has been submitted on their behalf by previous representatives. The solution appears simply to require (without prejudice to paragraphs 49-50 below) a return to the existing provision regarding the documents to be included in the respondent’s bundle.

49.
In the RLC’s experience, documents that are highly relevant to the appeal (for example, documents that are handed to the Immigration Service on arrival, or representations made in support of the claim pre-decision) are regularly omitted from the Home Office bundle. It does not follow that because a document relating to an appellant is not mentioned in the reasons for refusal letter, it has not been taken into account by the Home Office. As the number of unrepresented appellants increases, it is ever more important that Immigration Judges have before them all relevant documentation. 

50
For these reasons, we believe that the Home Office should also serve on the AIT any unpublished document in its possession, which is relevant to the claim or relied upon by the appellant. Such a duty can only further the interests of justice (as frequently the appellant will not have access to documents such as identity documents which were submitted to the Home Office on applying for asylum), and reflects the shared responsibility in asylum matters
. All original documents should be brought to the first hearing also. Where an increasing number of appellants may be unrepresented, we believe it is important in the interests of fairness and in accordance with the overriding objective that documents which might assist an appellant should be submitted
. 

Rules 9, 12 and 13 

51.
We understand that rule 12 is intended only to be used in cases where it is alleged that there is no right of appeal where a claim has been certified under Part 5 of the Nationality Immigration and Asylum Act 2002, and that it is not intended to apply to cases where a claim has not been certified, but the notice of appeal has not been correctly completed. That being the case, rule 12 should be amended to make clear on its face that a notice of appeal will not be invalidated by a failure to complete all particulars
 or indeed, by a failure to complete the form in English (see paragraphs 30-35 above). Accordingly, the second “must” in the first line of rule 8(1) should also be deleted. We note that this broad principle is supported by UNHCR (see paragraph 5 of the appended UNHCR paper).

52.
We are greatly concerned at rule 13. Rule 13(2) does not require the AIT to determine a preliminary issue under rules 9 or 12 before removal. In cases where it is not “reasonably practicable” to determine an application under rules 9 or 12, individuals are therefore at risk of removal without any determination of whether there is a pending appeal. If an appeal has been lodged out of time, it is imperative that no individual is removed until consideration of any application to extend time has been made by the AIT having regard to all relevant factors
 and any appeal exercised. It is a matter of grave concern that individuals could be removed without any consideration of their late applications merely because it is administratively inconvenient to do so. 

53.
We understand that this provision is intended to deal with manifestly abusive claims which are made only to frustrate removal. However, it goes much wider than is necessary to achieve this aim and we have real concerns that individuals could be summarily removed without any proper or fair consideration of their reasons for giving late notice of a meritorious appeal. 

54.
We draw attention to paragraph 12 of UNHCR’s paper, which states:

UNHCR appreciates the need for States to discourage people who do not have legitimate protection concerns from making abusive asylum claims. However we would reiterate our comments made with respect to Rules 4 and 6 with regards the identification of international protection needs and the avoidance of refoulement being the primary focus of any asylum procedure, and we would therefore join with the RLC on this point in urging the DCA to prioritise such concerns above administrative convenience.
55.
We are also concerned at provisions authorizing the giving of evidence by telephone as it is far from clear how legal advisers would participate in such a telephone hearing, and how able the AIT will be to assess the credibility of the prospective appellant’s evidence at the end of a telephone. We have the most serious concerns at the provision in rule 13(3)(a) permitting the arbitrary shortening of the already very short time limit under 9(4). This should be amended to require the AIT to have regard to the right of an individual to contact or instruct a legal representative. If implemented, this would lead to a risk that late appellants may be unable to avail themselves of the procedural safeguards in rule 9. The effect would be that in urgent removal cases, procedural safeguards will be reduced or rendered unavailable to some appellants, even though they are in no different position in any material way to those who have the benefit of full procedural safeguards in rule 9.

56.
The above concerns are aggravated by the difficulties arising when appellants are detained (see paragraphs 21-23 above).

Rule 15 

57.
We believe that rule 15 should be amended to include notification of an intention to proceed without a hearing (as per rule 45(3) of the existing rules). 

Rules 17 and 18 

58.
Accurate statistics on the outcome of appeals before the AIT are crucial. Indeed much was made of the precise statistics on successful applications to the IAT during the passage of the 2004 Act. Rule 17 and 18 effectively constitute a negative statistic from an appellant’s point of view when the reality will often be that some form of leave has been granted. The respondent should therefore be required to state on what basis the decision to which the appeal relates has been withdrawn, so that accurate statistics can be kept. 

Rule 21 

59.
The RLC considers that the IAA’s case management powers are not adequately used at present. It is in the interests of the fair, speedy and efficient handling of proceedings that the procedure rules are flexible enough to enable Immigration Judges to manage the proceedings before them effectively and to grant adjournments where necessary and only where necessary. In any event, we consider that 21(2)(b) should be deleted as it is rendered irrelevant by 21(3).

60.
Rule 21(2)(a) prevents an Immigration Judge from listing an appeal more than 4 weeks hence, regardless of the circumstances of the case, even where an appeal would not be in a position to proceed on that date. Rather than necessitating a later application to further adjourn or vary the time limit, with the attendant cost and time this will involve on all sides, it would be more efficient to permit the listing of an appeal beyond 4 weeks, if the interests of justice require. This would be in line with the existing provision in the 2003 Rules
.

61.
We draw attention to paragraph 15 of the UNHCR’s paper, which states:

“[A]lthough we appreciate the administrative burdens for the AIT that may be involved in the grant of adjournments, UNHCR would reiterate our previous comments in this response on the importance of prioritising access to fair and correct decision-making above other considerations. We would therefore support the RLC’s assertion that leaving the decision on adjournment (and its length) at the discretion of the Immigration Judges would be sufficient to ensure that abusive requests were not granted, but that those who require adjournments in the interests of justice are. Such flexibility and recognitition is to be welcomed, and UNHCR does not therefore support the unnecessary and unduly restrictive four-week limit that would be imposed by Rule 21(2)(a).”

Rules 9, 23 and 28 
62.
The RLC welcomes the abolition of the closure date mechanism which was insufficiently flexible and unworkable in practice. 

63.
However the service provisions in rules 9, 23 and 28 operate to the advantage of one party to the proceedings (the respondent), and manifestly disadvantage appellants, who will be kept in ignorance of the outcome of their own applications until determinations are served on them by the Home Office. 

64.
We draw attention to paragraph 11 of UNHCR’s paper, which states:

Asylum procedures need to be consistent with benchmarks and standards of international protection. UNHCR would draw the DCA’s attention to the Universal Declaration of Human Rights, which provides that ‘all are equal before the law and are entitled without any discrimination to equal protection of the law’and ‘everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations’ (Articles 7 and 10). In line with this UNHCR considers that a key procedural safeguard, deriving from general administrative law and essential to the concept of effective remedy, is that the appeal be considered by an authority different from and independent of that making the initial decision. As with all legal procedures, it is highly recommended not only for such independence to be maintained, but also that it is seen to be maintained by all concerned. For this reason UNHCR is concerned about this Rule, and the other Rules highlighted by the RLC, that may give the impression of affording preferential treatment to the Home Office in the appeal process. For example it may be difficult for an asylum appellant to understand that the dismissal of his appeal that is served on him by the Home Office is in fact a fair decision deriving from an impartial Tribunal wholly independent from the Home Office.
65.
We endorse UNHCR’s comments to the effect that the service provisions in rules 9, 23 and 28 give the appearance of one-sidedness. In our view, the provisions are also inconsistent with the public pronouncement requirements contained in Article 6 of the European Convention on Human Rights and by analogy with common law principles of fairness. Further we are concerned that - given the statutory, regulatory and funding environment in which the rules are being introduced - the service provisions envisaged in rules 9, 23 and 28 may not comply with the common law duty of fairness.  

66.
It is particularly difficult to understand why only these provisions should apply in relation to a decision against which there is an express statutory remedy (by virtue of section 103A). It is noteworthy that the only justification offered for the provisions is “to allow IND to co-ordinate service of orders with reporting requirements and home visits”
. No reasons have been given as to why this is considered to be necessary to justify such a controversial and one-sided provision, nor why a discriminatory approach should be taken towards asylum appellants in rule 23. 

67.
Yet as well as serious concerns about fairness and equality of arms, the service provisions will also delay the appellant’s access to his/her statutory remedies by up to 28 days, thereby significantly protracting the appeals process contrary to the overriding objective. 

68.
The requirement that service of the AIT’s determination should be carried out by the Home Office within 28 days of receipt from the AIT, appears also to be unenforceable. It is entirely foreseeable that significantly longer delays will ensue to fit in with the Home Office’s “contact management arrangements”. 

69.
We believe the service provisions in rules 9, 23 and 28 are unfair and call for proper justification. If contrary to our submissions, the provisions are retained in the final version of the rules, we would ask that such justification be given.

70.
During the operation of almost identical provisions in the past
 the Home Office detained RLC clients, refusing to serve either them or the RLC with copies of decisions (there, refusals of leave of appeal), with different departments within the Home Office each disavowing responsibility for service of that determination. There is a clear risk that the effect of this provision is that appellants will not be afforded a realistic opportunity to exercise their right to apply for reconsideration of the AIT’s determination under section 103A of the 2002 Act. Without prejudice to our strong principled objection to the proposed service provisions, representatives should be served at the same time as appellants to ensure so far as is possible that they have access to the legal advice necessary to enable them to access the section 103A procedure.

71.
Section 103A(3)(c) of the 2002 Act provides that the 5 day period for the Home Office to apply for reconsideration of the AIT’s determination begins with “the date on which he is treated, in accordance with rules made under section 106, as receiving notice of the Tribunal’s decision”. The draft rules do not make it clear when the Secretary of State is deemed to have received notice of the AIT’s decision, although it appears to be the case that time would start to run in an asylum case when the AIT’s written determination is sent to the respondent pursuant to rule 23(4). We believe however that this should be clarified by express provision in the rules.

72.
We understand that a system of Chinese walls within the Home Office has been proposed, whereby the Home Office would ensure that officials receiving the determination from the AIT would withhold it from the Home Office presenting officer responsible for considering whether to make a section 103A application until service of the determination on the appellant. The rationale behind that proposal would be that time for applying under section 103A could then be stated to run for both appellant and respondent from the same date.

73.
We have serious reservations about the fairness in practice and the credibility of any such scheme of Chinese walls, and would oppose it on the basis that the respondent would effectively be given more time to consider a section 103A application than an appellant. 

74.
However without prejudice to our principled objections to the proposed service provisions, we would support a proposal we understand has been advanced whereby, in cases where the Home Office makes an application under section 103A, the rules require the respondent to serve the AIT’s determination on the appellant before lodging the section 103A application. 

75.
We understand that the proposed appeals process is based on a 2 + 2 system. In other words, after an appeal is lodged a case management review hearing (CMRH) will be listed for 2 weeks time with the substantive hearing listed for 2 weeks after that (ie 4 weeks after the appeal was lodged). We understand that the intention behind the rule is that this very tight 4-week timetable should not apply where the Home Office has failed to serve relevant documents under rule 11 (although this is unclear from the face of the rule). However, as pointed out above, were the Home Office to serve its materials the day before the CMRH (as is sanctioned by the draft rules), the appellant is liable to receive insufficient preparation. 

76.
We do not believe it can be said to be fair for appellants to be penalized for delay caused by the Home Office. We believe that both fairness and effective case management require that time should only begin to run once the Home Office bundle has been received by an appellant, with the first hearing to be fixed on this date and not before. This would not occasion any undue delay if the Home Office were to serve their bundle promptly. This is not in our view unreasonable given that the Home Office are required to do no more than photocopying documents already on the Home Office file. We propose the following timetable, which we believe is capable of operating fairly:

(a) Notification by the AIT on the Home Office of an appeal lodged within one working day (if our objections to rule 6 do not prevail);

(b) A duty on the Home Office to serve a bundle of all relevant documents within much tighter timescales;
(c) Following service of the bundle, the Notice of Hearing to notify parties of both
 hearing dates;

(d) Any first hearing to be listed 2 weeks thereafter;

(e) The substantive hearing to be listed 2 weeks after that;

(f) All decisions to be served simultaneously on both parties. 

77.
This would eliminate up to (i) the 28 days currently provided for the Home Office to service of the initial AIT decision on the appellant’s appeal under Rule 23 and (ii) a further 28 days for the Home Office to serve the decision on the appellant’s application for reconsideration under rule 28.

78.
We draw attention to paragraph 16 of UNHCR’s paper, which states:

“UNHCR notes that, under the Civil Procedure Rules in the UK, the time limits for filing evidence run only from the date that the other party has fulfilled their service of evidence requirements. In UNHCR’s view, and considering the particular importance of the issues at stake in asylum cases, we agree with the RLC’s proposition that it would be logical and fair to take the same approach here, and for the date of the first hearing to be set in relation to the date on which the Home Office bundle has actually been received – rather than a notional date of when it should have been received”.

Rule 27 

79.
We are concerned that there should be separation of personnel within the new AIT – it would be highly inappropriate were Immigration Judges to become judges in their own cause.

80.
Paragraph 30 of Schedule 2 to the 2004 Act confers a right to renew an application for reconsideration to the Administrative Court. It will be essential that specialist organisations such as the RLC and IAS be afforded rights of audience in making renewed applications to the Administrative Court: it would be impossible to find solicitors able to bring applications given the extremely short 5-day time limit. There is already a perceptible shortage of solicitors with capacity to take applications for statutory review within the current 10 working day time limit, and this shortage will obviously become much more acute under the new reconsideration procedure. This is because where a change of representation is necessitated, there will be insufficient time within the 5 working days allowed (and little motivation) for solicitors who have not been involved in the proceedings before the AIT to properly assess the merits of a section 103A claim sufficiently to enable them to justify taking the financial risk of pursuing an application to the High Court.

Rule 28 

81.
We have already placed on record our concern at the service provisions set out in rule 9, 23 and 28. The reconsideration hearing will take the form not only of detailed legal argument but quite possibly the rehearing of all the evidence in the original appeal including that of witnesses (see further at paragraph 82 below). This will require detailed and lengthy preparation, and yet there will be up to 28 days’ delay before the appellant is aware that this hearing is to take place. Proceedings will thus be significantly delayed, as the AIT will have to build in a period of up to 28 days in listing reconsideration hearings. That the respondent has only to serve the appellant within 28 days of receipt of the decision contrasts markedly with the onerous 5-day time limit for the filing of the application for reconsideration by the appellant. 

Rule 31 

82.
It is not clear whether an appellant will be expected to be ready to present the original appeal (and call all necessary witnesses) if the AIT determines on hearing legal argument that a material error of law vitiated the decision in the original appeal hearing. Our understanding at present is that this is indeed the intention behind the draft rules. If that is correct, we are most concerned at the uncertainty engendered in the minds of the appellant and the appellant’s representative as to the preparation required for the reconsideration hearing, and the  likely waste of public funds in consequence. This is because given the terms of a typical grant of reconsideration under rule 27 (that it is arguable the AIT made an error of law and there is a real prospect of a different outcome on reconsideration), cases awaiting reconsideration will have to be fully prepared in case they proceed beyond legal argument (this obviously being a strong possibility). Nor do we understand how the AIT can sensibly list such hearings without a case management review, as it is not likely to become apparent how long each reconsideration hearing will take until the day of the hearing, and cases will then have to be adjourned when those before them overrun. 

83.
Further, to permit the same AIT panel which has just set aside a flawed determination to then rehear the case would appear to breach established legal principle and natural justice. For example, in the starred case of Devaseelan UKIAT 00702 (13th March 2002) the Immigration Appeal Tribunal held that: 

“It is well established that when an appeal is remitted for rehearing an Adjudicator should have no regard to any previous determination, and should not even look at it except with the consent of all parties. .. that is because the previous determination has been set aside.” 

84.
This principle is an important one. The vast majority of appeals turn on credibility. When flawed credibility assessments are set aside, it is recognised that any fresh hearing should be untainted by previous errors of approach. Were this important safeguard to be cast aside under the new procedure, there is a real risk that the re-hearing of appeals will be infected – perhaps subconsciously - by the earlier errors of approach. For these reasons we believe it is essential that cases be transferred to a fresh panel for substantive reconsideration where questions concerning the credibility of witnesses are to be reconsidered, and that the rules should be amended to reflect this.

Rule 32 

85.
This provision and the draft regulations issued pursuant to it will be the subject of a separate and detailed response by the RLC. As stated above, we believe it is artificial to consider the procedural regime in isolation from the new funding regime. We reserve the right to comment further on these Rules in the context of the funding consultation should that become necessary.

Rule 35 

86.
Paragraphs 20-25 above are repeated in so far as they relate to the time limits for appealing for detained individuals.
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� Appending a response from the office of the UNHCR (Appendix 1)


� This will be addressed in detail in the RLC’s response to the consultation on the draft legal aid regulations


� Listing times vary from court to court, but typically cases are listed on a 4 + 4 basis (ie first hearing after four weeks with the full hearing to follow four weeks later)


� Pass rates across the sector break down as follows: Level 1-written exam (51%), written assessment: (85%), interview (92%). Level 2-written exam (69%), written assessment (67%), interview (79%). Refugee Legal Centre’s equivalent pass rates to date are: Level 1-written exam (68%), written assessment: (96%), interview (100%). Level 2-written exam (90%), written assessment (71%), interview (97%).


� consultation document, page 9


� Rule 11(2)(b)


� Rule 11(4)


� Box 21 of the Form AIT-1 at Annex C


� Box 22


� Box 18


� rule 10 of the Immigration and Asylum Appeals (Procedure) Rules 2003


� rule 10(2) of the 2003 Procedure Rules


� rule 9(2)


� see R v IAT Ex parte Mehta  [1976] Imm AR 38, CA





� rule 9 2003 Procedure Rules


� UNHCR Handbook para 196


� we draw attention to the following case study: a client of the RLC handed to the Home Office on arrival to the UK photographs showing the physical after-effects of ill-treatment he had suffered at the hands of rebels in Angola. He was also referred to a port doctor who confirmed the existence of these marks. These documents were retained by the Home Office and never disclosed. The appellant did not realize these documents could assist him. By chance he mentioned them to his RLC representative prior to his IAT hearing. They were obtained from the Home Office file and at the appeal hearing  the IAT allowed his appeal on the spot, on the basis of the corroborating photographs, without any objection by the Home Office. By that time he had been in the UK a number of years and had been separated from his family. Had there been an obligation to disclose relevant documents – not just those relied upon by the Home Office – this would have been avoided.


� cf SSHD v Jeyeanthan  [1999] INLR 241 [2000] Imm AR 10








� See paragraph 8 of the UNHCR paper appended to this document


� Rule 13(4)(b) of the 2003 Rules


� The original rationale behind provisions (when introduced in 2001) was “so that where – and only where – no appeal lies from the decision of … the Immigration Appeal Tribunal to refuse leave to appeal (rule 18) then the decision will be served by the Secretary of State..” Letter from Rachel Atkinson of the Lord Chancellor’s Department to ILPA dated  22nd January 2002. This is clearly not applicable here.


� See the now defunct service provisions in the Immigration and Asylum Appeals (Procedure) (Amendment) Rules 2001


� When a case is listed before the IAA, it is important from a case management point of view that RLC is able to allocate the matter to a caseworker who is available to cover both the first, and the full, hearings. This ensures so far as possible that there will be no change in representation with consequent increase in reading time and publicly funded costs. We therefore support the current practice of the IAA in listing both first hearings and full hearings simultaneously.
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