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13 October 2004

Response by the Refugee Legal Centre to the Legal Services Commission’s Consultation Paper: “A New Focus for Civil Legal Aid”

Introduction

1.
The Refugee Legal Centre (RLC) is an independent charity providing advice and representation to asylum seekers and those seeking protection from removal from the UK on human rights grounds. We have considerable casework experience as one of the largest specialist organisations in this field.

2.
Our casework comprises bringing appeals in the Immigration Appellate Authority and in the Court of Appeal on behalf of asylum seekers whose claims have been refused, and also litigation in the form of judicial review applications brought on behalf of legally assisted clients. Some of these claims challenge the fairness of the procedures operated by the Home Office or the Home Office’s interpretation of human rights law, and implementation of its own policies. 

3.
Despite the introduction of the statutory review procedure
 (in place of judicial review) in cases where a decision by the Immigration Appeal Tribunal to refuse permission to appeal is claimed to be unlawful, the RLC continues to undertake a significant amount of judicial review casework under a not-for-profit contract with the Legal Services Commission. We have retained devolved powers to grant emergency funding in cases where certificated work is appropriate. The RLC’s judicial review casework might typically include challenges to the lawfulness of the Home Office’s decisions:

(a) processing asylum claims under fast track procedures,  

(b) certifying protection claims as clearly unfounded so as to restrict rights of in-country appeal;

(c) refusing to accept fresh evidence as constituting a fresh claim for asylum.

4.
The proposals on which the RLC would like to specifically comment relate to:

(a) the imposition of conditional fee agreements (CFAs) in judicial review claims where permission has been granted “whether or not insurance is in practice available” (see paragraphs 4.26, 4.28(iii), and 5.19, and questions 6.21 and 6.35); further restrictions on the exercise of devolved powers to grant emergency funding in judicial review cases (see paragraphs 5.15-5.17 and question 6.34);

(b) the ending of costs protection for legally assisted litigants to deter the bringing of unmeritorious claims (see paragraphs 4.39-4.42 and question 6.25).

Conditional Fee Agreements – Response to questions 6.21 and 6.35

5.
Contingency fee agreements (CFAs) involve the assessment of commercial risk and the taking of decisions based on such assessments. Judicial review claims are entirely ill-suited to such assessments for the following reasons:

(a) the value of judicial review claims can rarely be quantified in purely financial terms (as opposed for example to personal injury claims). One consequence of this is that the measure of success is often less well-defined in judicial review claims than in other types of claim (such as personal injury claims where CFAs play an important role). 

(b) the court retains greater discretion in relation to costs in judicial review claims than in many purely financial claims. There is correspondingly less certainty in advance of the commencement of judicial review proceedings that costs will be recoverable by the prevailing party. This is clear from the guidance given in the judgment of the Administrative Court in Boxall
. The Court’s guidance is not conducive to certainty in assessing costs liability once permission has been granted, for example since where a case is settled before trial, it:

· posits no order for costs as a “fall back position”; and 

· lists a number of different factors as being relevant to the assessment of costs liability in terms which make it difficult to objectively measure in advance whether any particular costs application will succeed or fail.

6.
Since some “successful” judicial review claims will not attract (applying Boxall principles) inter partes costs orders in favour of claimants, the prospect of recovering costs from the defendant is likely to be less than the prospect of success, even where the prospect of a successful outcome is assessed at greater than 50%. Where costs are not recoverable from the defendant, insurance is highly unlikely to be made available at viable rates. Without insurance cover “in practice”, access to justice will be severely impeded (see below). 

7.
CFAs are particularly ill-suited to human rights cases. This is because the enforcement of human rights should not be dependent on a particular supplier’s ability to bear a commercial risk. In the asylum context in particular, it is often the case that an asylum seeker does not have the ability to “shop around” for a supplier but has to remain with an existing supplier. This is because of the short timescales involved in asylum cases, and also because of bars placed on asylum seekers obtaining advice from more than one supplier under the Legal Help scheme in the absence of negligence
. 

8.
The position is further aggravated in the case of not for profit organisations such as the RLC. Such organisations do not have the financial reserves to underwrite commercial risks inherent in CFAs. This was partially reflected in the first ever grant of a full pre-emptive costs order by the Court of Appeal on 22 September 2004 (prospectively ordering that there be “no costs” whatever the result) in a judicial review case brought by the RLC in its own right (R (Refugee Law Centre) v Home Secretary
).

9.
In the RLC’s view, imposing contingency fees agreements post-permission regardless of whether insurance is in practice available is highly likely to have one of two effects, both undesirable, namely: 

(a) either imposed CFAs will result in a reduction of the number of meritorious cases being pursued to just settlement or trial; or 

(b) they will result in an increase to the overall cost to the public purse.

Meritorious cases will not pursued to trial
10.
It is clear from paragraph 4.23 of the consultation document that the intention behind the proposal to impose CFAs post-permission is so that public funding is restricted to cases “where no private funding alternative … is readily available”
. 

11.
However paragraphs 4.25 and 4.26 of the consultation document make it clear that the availability of insurance in practice will not be relevant to the decision to terminate public funding post-permission. The only justification for that approach is that (paragraph 4.25):

“Insurance is not compulsory and liability for other side costs does not in our view conflict with the right to a fair hearing under Article 6 European Convention on Human Rights".

12.
This is misleading in two respects. 

13.
Firstly if public funding is terminated post-permission on the basis that a CFA should be pursued where there is no insurance, claimants are likely to be exposed to liability for disbursements incurred on their behalf such as court fees and counsel’s fees, in addition to the other sides costs in full should an inter partes costs order be made in favour of the defendant. 

14.
The RLC’s clients are asylum seekers a large proportion of whom are destitute and supported by NASS and enjoying considerably lower standards of living than those in the benefits system. We have no doubt that, even if required to pursue a claim for judicial review post-permission on a CFA basis without insurance, many of the RLC’s clients will not in practice be able to pay for the disbursements necessary to bring their claims to trial.

15.
It is not therefore solely the exposure to the risk of paying the defendant’s costs that will impede meritorious claims from being pursued post-permission (as appears to be wrongly suggested in the consultation document).

16.
Secondly, even if the Legal Services Commission's view of the requirements imposed by Article 6 ECHR is correct (which is not accepted
), it is misleading to test the appropriateness of the proposal solely by reference to Article 6. This is because the Commission’s duties under the Access to Justice Act are not circumscribed by Article 6. The correct criterion to apply to the proposals is an assessment of their likely effect in practice on the right of access to court, and that is something which can be predicted with a high degree of certainty: requiring CFAs in the absence in practice of insurance that is affordable for the client and the legal representative will significantly reduce access to justice in cases where a judge has ordered that a claim should proceed to just settlement or trial. 

17.
Some guidance can be gleaned from the recent passage of the Asylum and Immigration (treatment of Claimants, Etc) Bill (now a 2004 Act) through Parliament. Clause 14 of the Act proposed to substantially reform the system of asylum appeals. The proposed system received scrutiny from the Parliamentary Joint Committee on Human Rights which described it in the following terms
:

“THE EFFECT OF CLAUSE 14 

1.21 
The effect of clause 14 as a whole is to create a single tier system of immigration and asylum appeals and to restrict access to the higher courts from the single tier tribunal to a narrowly defined form of statutory review. The proposed right of statutory review is, in a number of important respects, inferior to the right of judicial review or statutory appeal which is available in relation to other administrative tribunals (including those with two tiers). 

1.22 
Clause 14 creates a new single-tier tribunal, the Asylum and Immigration Tribunal ("AIT"), which will replace both first appeals to Immigration and Asylum Adjudicators and second level appeals to the Immigration Appeals Tribunal.[18] It also abolishes the second tier of the current two tier system, the Immigration Appeal Tribunal, and thereby removes the right of appeal to the IAT, the right to seek statutory review of a refusal by the IAT to grant permission to appeal to itself, and the right to appeal from the IAT to the Court of Appeal (and the House of Lords in an appropriate case) on a point of law.[19] 

1.23 
Clause 14(6) contains the Government's replacement for the ouster clause. It introduces a new procedure for review of certain decisions of the new single tier tribunal.[20] Either party to an appeal to the Tribunal can apply to the High Court[21] to have the substantive decision reviewed on the ground that the Tribunal made an error of law.[22] If the High Court thinks that the Tribunal did make an error of law, it can make an order requiring the Tribunal to reconsider its decision on the appeal.[23] Such an order can be made only once in relation to an appeal.[24] 

1.24 
An application for a review must be made within five days from receipt of the Tribunal's determination, or 28 days by an applicant who is appealing from abroad,[25] subject to a discretion in the High Court to permit an application to proceed where it thinks that the application could not reasonably practicably have been made within the relevant period.[26] 

1.25 
Applications for review are to be determined by reference only to written submissions by the party applying for the review.[27] The High Court's decision on such an application shall be final.[28] 

1.26 
Schedule 2 makes transitional provision for review applications to be considered by a member of the Tribunal,[29] with a right to ask the High Court to consider the review application if it is rejected by the member of the Tribunal.[30] The request that the High Court consider the application must also be made within five days of receipt of the decision of the member of the Tribunal refusing to grant the application.[31] The purpose of this transitional measure is to create a filter mechanism, to prevent the High Court from being overwhelmed by applications for review.[32] The Lord Chief Justice considers that this filter will be essential "for the foreseeable future".[33] 

1.27 
There is no right to apply for a review where the Tribunal's decision is made by a panel of three or more members.[34] In such a case, either party to the appeal may bring a further appeal on a point of law to the Court of Appeal,[35] with permission.[36] The High Court itself also has power, on consideration of an application for review, to refer the case to the Court of Appeal if it thinks that it raises a point of law of such importance that it should be decided by the Court of Appeal.[37] 

1.28 
Where a case has been remitted back to the Tribunal for reconsideration, no further application for review can be made to the High Court following reconsideration, but a party to the appeal may bring an appeal on a point of law to the Court of Appeal.[38] Such an appeal requires permission, either of the Tribunal or, if it refuses, the Court of Appeal. 

1.29 
Finally, the new clause makes provision for the introduction of a special legal aid regime for those applying for the new remedy of a High Court review followed by a reconsideration by the Tribunal. The Tribunal is given a power to order that the appellant's costs be paid out of the Community Legal Services Fund.[39] The power is to grant legal aid for the appellant's costs in respect of both an application to the High Court for reconsideration, and the subsequent reconsideration itself, but it is only exercisable at the very end of an appeal following reconsideration.[40] 

1.30 
The Secretary of State is given power to make regulations about the exercise of the Tribunal's power to grant legal aid.[41] The regulations are expressly authorised to make provision specifying or providing for the determination of the amount of payments "which may … vary according to whether the Tribunal changed its decision on the appeal as a result of the reconsideration", and may restrict the exercise of the power by reference to factors including the outcome of the appeal.[42] What is intended is a form of "no win, no fee" scheme, in which the question of whether an application for review is worthy of public funding is decided at the very end of the process, following reconsideration by the Tribunal” (emphasis added). 

18.
The RLC and other interested parties made representations to the JCHR. These are published as an appendix to the JCHR’s report
. The JCHR’s conclusions in relation to the legal aid proposals are at paragraphs 1.83-1.87 of its report, in a section headed “Proportionality of the measures restricting access”. The JCHR stated:

“Legal aid 

1.83
It has long been established under the Convention that the right of access to court under Article 6(1) must be effective, and that this might require the state to provide legal aid where the nature of the proceedings is such that they require legal representation.[75] One of the factors to be taken into account in deciding whether publicly funded legal representation is required is the importance of the rights or interests at stake.[76] In the types of cases heard by the Tribunal, the importance of what is at stake for the appellant in the appeals will usually warrant publicly funded legal assistance. The practical effect of the legal aid provisions, however, seems likely to be that only applications for a review which ultimately succeed on reconsideration by the Tribunal will get public funding. 

1.84
The aim of the proposals is that only meritorious cases get legal aid. The means for achieving this is to make the decision about funding retrospective. Representations made on behalf of practitioners in the field argue that this will have a disproportionate impact on the right of access to court, because it will operate as a powerful disincentive to taking cases on and therefore make it unlikely that representation will be able to be found.[77] It seems to us undesirable that the right of access to court for the protection of the most fundamental of rights should be made to depend for its effectiveness on the degree to which lawyers are risk-takers. The changes will, according to ILPA, exacerbate the acute difficulties that asylum seekers now have in finding quality representatives to put their case on appeal. The RLC makes the same point, and argue that in practical terms a contingency fee regime will means that there will be meritorious claims which do not receive representation: they will not be brought because of the high degree of risk of not getting paid, a risk which cannot be borne by most of the practitioners in the field, including not for profit bodies such as the RLC itself. 

1.85 
The evidence of respected bodies with practical experience in the field is that the legal aid proposals will inevitably lead to meritorious cases not proceeding because of the practical impossibility of obtaining representation, and this will in turn lead to individuals being returned in breach of the UK's ECHR obligations and of the principle of non-refoulement.[78] We remind the Government of its obligation under the ECHR to ensure that there is available a practically effective opportunity to have the substance of any arguable Convention complaint considered, and that this obligation includes a positive obligation to take steps to make sure that there are not practical obstacles to the availability of such an opportunity. 

1.86 
The legal aid provisions also exacerbate the shortness of the time limit: an individual wishing to apply for a review will have the additional task of having to find a representative willing to act on a contingency fee basis. 

1.87 
We agree that the effect of the proposed conditional fee legal aid regime for High Court reviews from the Tribunal will be that meritorious cases do not get brought because of the lack of representation. (emphasis added)”

19.
It is true that the JCHR was not considering the restrictions on public funding in relation to judicial review claims post-permission which are now being consulted on. However the applications to the High Court to request reconsiderations of decisions of the proposed Asylum and Immigration Tribunal (the proposals the JCHR were considering) were more limited in scope, complexity and variation in outcome than the full spectrum of judicial review claims. The concerns of the JCHR are therefore in our view also valid in relation to the present proposals.

Increase to the overall costs to the public purse

20.
If the above concerns prove to be unfounded (ie if it is not the case that imposed CFAs will reduce access to justice in cases that a judge has held to be meritorious
), it is likely that the cost to the public purse will be greater under CFAs as under the present system. There are two reasons for this in the RLC’s view:

(a) insurers, whose interests are served by obtaining costs orders from the defendant, are likely to be less likely to countenance settlement on the basis that there is no order for inter partes costs than is the Legal Services Commission (applying the current cost benefit analysis). Fewer cases are therefore likely to be settled on that basis, and more cases will therefore proceed to trial or contested costs hearings. 

(b) under the current legal aid provisions, defendants (unsurprisingly) do not generally recover their inter partes costs from legally aided litigants in practice, even when they obtain inter partes costs orders. The only change therefore that CFAs will make to the defendants’ costs liability is to increase it, as under CFAs, they will be liable to pay additional sums in respect of claimant’s lawyers’ success fees (in addition continuing to be liable for their own costs). 

Devolved powers – response to question 6.34

21.
At paragraph 5.16 of the consultation document, the Commission identifies the following areas of concern regarding the use of devolved powers to grant emergency funding certificates:

(a) the case has insufficient merit to justify emergency funding;

(b) there is alternative funding available;

(c) there is some significant wider public interest;

(d) there are alternative remedy issues.

22.
At paragraph 5.15 the Commission states that disputes regarding the above issues “often arise” between the Commission and suppliers. However no indication is given as to:

(a) how often is “often”; or

(b) why the audit process is considered to be incapable of resolving the Commission’s concerns. 

23.
It is presumed that suppliers which on audit have been implicated in a significant number of cases in which devolved powers have been inappropriately exercised, have been given guidance as to what is in future expected of them by the Commission. It is not clear whether the Commission’s position is that any such guidance has been ineffective. The RLC would need more detail as to precisely:

(a) how frequently disputes between the Commission and suppliers occur; and

(b) what the Commission’s concerns are about the effectiveness of the audit process 

before being in a position to respond fully to this part of the consultation.

24.
With that rider, we can state that many of the judicial review claims the RLC involve challenges to decisions to remove an asylum seeker from the jurisdiction. In this and most other scenarios, the timescales are set by the defendant, the Secretary of State for the Home Department. Typically, representations made on behalf of a claimant will remain under consideration until very shortly before the claimant’s scheduled removal. Due to the pressure placed on the Immigration Service to remove those considered to be capable of being removed by policy makers, it is unsurprising that material legal errors are frequently made in dealing with such representations. But it is important to note that the timescale for responding to any such legal error is set by the Home Office. 

25.
To cite a recent example, a decision letter dated 21 September 2004 refusing to accept fresh evidence as a fresh asylum claim was recently served on the RLC under cover of a fax dated 25 September where removal was scheduled for 28 September. That is by no means an extreme case - in many other cases, less time for responding to such a decision is allowed.

26.
In those circumstances, the claimant’s safety may depend on a quick legal analysis followed in appropriate circumstances by the initiation of judicial review proceedings and sometimes an application to the duty judge for an injunction. Without devolved powers, a significant proportion of such applications would be practically impeded by the refusal of emergency funding. This is because the Legal Services Commission is unable to arrive at a correct decision on the merits of an application as often as reputable suppliers – meaning that in practice the Commission may refuse emergency funding in some meritorious cases. This is due to a number of factors, including:

(a) limited time and funding for making an application for emergency funding
;

(b) pressures on Legal Services Commission staff and facilities (meaning that Legal Services Commission staff are unable to do justice to every case that come before them on an emergency basis despite their undoubted best endeavours);

(c) limitations on the expertise of some Legal Services Commission staff.

27.
There is evidence in our experience for the above proposition, including:

(a) (in cases where funding is refused by the Legal Services Commission) the high success rate on appeal to the Legal Services Commission’s Funding Review Committee – in only one application to the FRC out of 8 since April 2002 has funding not been reinstated.

(b) the Government has conceded that the Legal Services Commission determination of merit causes delay and is not always accurate in the context of proposals that funding of proposed applications to the High Court to challenge decisions of the proposed new tribunal, the Asylum and Immigration Tribunal, should be decided by the Tribunal on the basis of the eventual outcome of the appeal (regardless of whether the High Court application had merit). Lord Filkin stated
:

“At previous stages of the debate, I have been asked why the LSC should not do [the merits assessment]. There are two reasons for that. First, the LSC will add a further delay to the loop. Secondly, it is extremely difficult, just on the basis of the case that is presented on paper by the [asylum] appellant's solicitor, to make a judgment about whether that case has strong merit.” 

28.
The RLC was, and remains, opposed to the argument that publicly funded own lawyer (as opposed to inter partes) costs are best awarded by an appellate tribunal at the end of a case. However where urgent judicial review proceedings are contemplated, Lord Filkin’s speech is highly relevant to the assessment of the merit of the case, and constitutes powerful support for the argument that devolved powers should continue to be available to grant emergency funding in urgent judicial review cases.

Ending costs protection in judicial review claims – response to question 6.25

29.
The consultation document suggests at paragraph 4.40 that a limited costs exposure “might encourage the client to think carefully about whether litigation was an appropriate risk and would particularly discourage those clients with weaker cases”. 

30.
The RLC doubts that costs exposure limited to £200 would in practice prove a deterrent to litigation in the vast majority of asylum cases
. This is because:

(a) in the majority of asylum-related judicial review claims the Home Office does not seek to argue that there is an alternative remedy available to the claimant which ought to preclude judicial review
; 

(b) asylum-related judicial review claims almost invariably affect the fundamental human rights of the claimants;

(c) many of RLC’s clients are recognised by the State as being destitute, and are prevented from working.

31.
However any attempt to recover costs from destitute asylum seekers could have serious welfare consequences for those already destitute. We would be especially concerned were any provision made for the Home Office’s costs to be clawed back from payments of asylum support. 

Yours sincerely

Refugee Legal Centre

The Refugee Legal Centre is an independent charity offering free legal advice and representation to asylum seekers and refugees.


Registered as Refugee Legal Centre Registered Charity No 1012804 VAT. Registration No 672 0317 56. Registered Address: 153-157 Commercial Road, London E1 2DA























� Part 54.21-54.27 CPR


� (CO/3234/2000) see in particular paragraph 22


� See paragraph 13.2.2 of the Not-For-Profit Immigration Specification at � HYPERLINK "http://www.legalservices.gov.uk/contract/immigration/new_immigration_specification_nfp_240204.pdf" ��http://www.legalservices.gov.uk/contract/immigration/new_immigration_specification_nfp_240204.pdf� 


� [2004] EWCA Civ 1239


� We do not understand the Legal Services Commission to be proposing that there should be any impediment to claimants pursuing judicial review claims where permission has been granted to just settlement or trial. If that is wrong we would submit that (a) the Commission’s position should be made clear; and (b) any such impediment would be unjust - claims where permission has been granted must be considered as prima facie “meritorious”, justifying a trial in the absence of an identifiable material change in the merits such as a just offer of settlement or service of additional evidence adversely affecting the merits of the claim.


� Strasbourg authority makes it clear that the fairness of rules for allocating costs is a fundamental aspect to the right to a fair hearing (see Robbins v UK [1998] EHRR 527 and Grepne v UK (1990)).


� the JCHR’s 13th report of 2003-2004 at � HYPERLINK "http://www.publications.parliament.uk/pa/jt200304/jtselect/jtrights/102/10204.htm" ��http://www.publications.parliament.uk/pa/jt200304/jtselect/jtrights/102/10204.htm� 


� Appendix 1d at � HYPERLINK "http://www.publications.parliament.uk/pa/jt200304/jtselect/jtrights/102/10207.htm" ��http://www.publications.parliament.uk/pa/jt200304/jtselect/jtrights/102/10207.htm� 


� So that the same number of cases proceed following the grant of permission under CFAs as would have proceeded under the current system.


� “normally up to 30 minutes or 60 minutes where justified” (paragraph 13.4.7 of the Not-For-Profit Immigration Specification at � HYPERLINK "http://www.legalservices.gov.uk/contract/immigration/new_immigration_specification_nfp_240204.pdf" ��http://www.legalservices.gov.uk/contract/immigration/new_immigration_specification_nfp_240204.pdf�) In the RLC’s experience it is in general impossible to make oral submissions to the Legal Services Commission lawyer considering an emergency funding, and it is impossible to address every potential concern the LSC decision-maker may have in the time (a) available and (b) funded under contract


� Hansard 6 July 2004 (Col 739)


� Although this may not be true for other types of judicial review claim 


� particularly compared with other areas of public law 
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