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SUMMARY

The Refugee Legal Centre believes it is clear that the public wants a system that helps refugees in fear of their lives and deals effectively with those who have been fairly rejected. This Bill would severely damage any prospect of achieving this. 

 

We believe the best way to establish such a system is to get more decisions right first time. Doing this will lead to fewer appeals, speedier results, lower costs and greater public confidence in the system. 

We welcome the government’s announcement at Second Reading that it is to abandon the judicial review ouster in Clause 14. However, we are concerned that as yet there are no details as to “the new system allowing judicial oversight by the administrative court”
. It is vital that these details are published without further delay, so that specialist agencies such as the Refugee Legal Centre, ILPA and others can contribute meaningfully to the debate. 

We have numerous concerns about the Bill as it still stands. We believe that the current 2-tier system works, is fair and that the government has put forward no justification for seeking to replace it with a single tier. Insufficient attention has been given to the central role played by poor Home Office decision-making in pushing needless appeals through the system. This briefing therefore focuses on the remaining proposals in Clause 14 to replace the existing 2 tier appellate system, as well as the provisions in Clauses 15 and 18 which we consider amount to a judicial review ouster by the back door. We also comment on Clause 7 which attempts to tie the hands of decision-makers and the appellate authorities when assessing the merit of a claim.

KEY POINTS

· The poor quality of initial decision-making is the main cause of delay in the system

· The existing appeals tribunal system is efficient in weeding out weak asylum claims

· The concept of safe countries is flawed, dangerous and should not be extended.
DECISION-MAKING: the real problem
The Home Office focuses on abrogating the existing appeals system as a panacea to perceived problems within that system. However, it is clear that the real problem lies with poor initial decision-making, which forces individuals to appeal. Amnesty International’s recent study on Home Office initial-decision making highlights three areas where standards of initial decision-making persistently fall short of those expected in a just and efficient asylum determination system, necessary to identify those in need of international protection:

· Accurate information relating to the human rights situation in countries;

· Objective consideration of issues relating to the individual credibility of asylum applicants

· Appropriate consideration of allegations of torture and medical evidence.

This report was based on more than 170 cases where asylum was refused during 2003. The report, which makes 15 recommendations, is one of many recently published reports calling on the Government to improve fundamentally the quality of Home Office decision-making. The Government's response to these reports has been limited.  In December 2003 the Government announced that it was in discussions with UNHCR on how it could assist in improving the quality of initial decisions. This is no answer to fundamental flaws in the decision-making process. Indeed, we fear decision-making may deteriorate as the recently implemented legal aid cuts bite.

In recent weeks, no less than 3 further high-profile reports have called on the Home Office to address deficient decision-making. The Home Affairs Committee
 (HAC) and the Constitutional Affairs Committe0e
 (CAC) and the Medical Foundation of the Care of Victims of Torture
 have been deeply critical of the quality of Home Office decision-making:

“The real flaws in the system appear to be at the stage of initial decision-making, not that of appeal. We recommend that the implementation of the new asylum appeals system should be contingent on a significant improvement in initial decision-making having been demonstrated. In particular, the relevant sections of the Act should not be brought into force until the statistics show a clear reduction in the number of successful appeals at the first-tier, adjudication level.” 

Paragraph 6, Conclusions and recommendations, Home Affairs Committee Report
“There are significant flaws in Home Office practice at the stage of initial decision-making. This causes us great concern, not only because of the proposed removal of a tier of appeal …but also in relation to any additional restrictions placed upon the supervisory jurisdiction of the courts.” 

“Accordingly, we recommend that the removal of a formal tier of appeal should not be undertaken until it can be shown that there has been a significant improvement in initial decision-making and the rise in the number of first tier appeals has been substantially reversed.”

Paragraphs 15 & 46, Constitutional Affairs Committee Report

“With Government proposals to reduce the levels of appeal currently open to asylum applicants, it is now more vital than ever that initial decisions on an asylum claim are of the highest quality. The review of [Home Office refusal letters] in this study, however, revealed a consistently poor standard of analysis and argument in the consideration of an applicant’s asylum claim, with no obvious signs of improvement in the 2003 sample.”

Paragraph 4.3, “Right First Time?”  Medical Foundation for the Victims of Torture 
The latest cuts in legal aid
, removing funding for representation at interview, can only further prejudice individuals and worsen the standard of decision-making: many asylum-seekers are victims of torture who may have suffered at the hands of those in authority. It is unrealistic to expect vulnerable individuals to make full and frank disclosure in a formal interview conducted by representatives of the state, with no one there to represent their interests (or simply provide reassurance).

The unanimous conclusions of all bodies, is clear: any problems in the current immigration and asylum appeals system are largely of the government’s own making. The proposed reforms – addressed in detail below - are misconceived: they would heap injustice on injustice by further penalising vulnerable individuals who are currently being failed by the initial decision-making process. 

CLAUSE 7

Clause 7 of the Bill aims to force decision-makers to consider certain matters which are said to damage a claimant’s credibility
. As well as being unnecessary, the clause is unbalanced as it focuses on solely matters which damage credibility. The lack of provision for matters going to the positive credibility of a claimant is telling, and confirms suspicions that there is a climate of disbelief amongst decision-makers which is at least partly responsible for poor-quality decision-making. Clause 7 can only exacerbate this problem, as it will encourage the decision-maker to concentrate on peripheral matters at the expense of the real issues at stake. Consider for example an asylum-seeker’s failure to claim asylum en route to the UK
; as Mr Justice Collins, former President of the IAT has pointed out
, 

“It has been accepted [in ex parte Adimi [2000] 3 WLR 434] that there is “some element of choice” open to an asylum-seeker in the country in which he hopes to gain sanctuary. The Home Office decision letters still regularly state that a failure to claim asylum in a country through which an asylum seeker has travelled (often hidden in a lorry) throws doubt on the credibility of the claim. That is difficult to uphold, particularly in the light of Adimi.” 

Once cases proceed to appeal, it is for Adjudicators to then assess an individual claimant’s “credibility” after seeing and hearing all the relevant evidence: this clause amounts to an unprecedented attempt by the Secretary of State to prejudge this process in a manner that amounts to an interference with the independence of the system. 

CLAUSE 14

The AIT as currently proposed.

As currently drafted, Clause 14 proposes the abolition of the 2-tier appellate system (comprising adjudicators and Immigration Appeal Tribunal (“IAT”)), and its replacement by a single appeal to a new tribunal, headed by a high court judge, called the Asylum and Immigration Tribunal (AIT). The government claims that a one-tier system is necessary to prevent abuse of the system without showing what that abuse is. This system appears to be reform for its own sake, as it appears to sacrifice justice and fairness for speed and little else.

Decisions of the new AIT will be final, subject to: 

· a single right of review  - by the AIT of itself - on grounds that the decision “would have been different but for a clear error of law”. There will be no oral argument save in “exceptional
” cases. 

· a power for the President of the AIT only to refer to the Court of Appeal
 a point of law for the Court of Appeal’s advisory opinion. 

We welcome the anticipated government amendment retaining the historic supervision of the higher courts, but remind the Secretary of State that this is only one aspect of a just system: just as vital will be the asylum appeals system it is to regulate. If the Administrative Court is not to become a surrogate for the IAT– a costly and inappropriate role for it to assume – any appeals system must be meaningful and effective at self-regulation. The Refugee Legal Centre’s extensive experience within the existing system suggests that there are certain essential requirements which any new system cannot afford to ignore.

Requirements for a fair system

An effective and just system must retain the following basic principles at its core:

(i) Sound decision-making; 

(ii) A meaningful right of appeal;

(iii) Effective judicial scrutiny 

We would hope that the government would agree that these basic principles should underpin any system where fundamental human rights are at stake. The question is how best these principles are achieved in practice:

(i) Sound decision-making 
The corollary of poor decision-making is that Adjudicators are faced with appeals founded on bad initial decisions, and increasing numbers of appeals are pushed through the system. Adjudicators are effectively forced to assume the split personality of initial decision-maker as well as appellate body. As already stated, there is ample evidence that the problem lies at the first stage and not elsewhere in the system. Investing in ensuring good initial decisions would cut both the numbers of those forced to appeal, and speed up those appeals that do take place. However, the government must accept that poor quality decision-making puts extra demands on the system, which needs to be all the more effective as a result.

(ii) Meaningful right of appeal   

An effective right of appeal is by definition at the heart of any good appellate system. Whilst the government does not propose to change the way in which initial Adjudicator hearings are conducted, it is seeking to radically alter the way in which Adjudicator decisions are scrutinised. This is, in our view, a fundamental error. In view of the pressure faced by Adjudicators, it is inevitable that mistakes will be made (1 in 5 Adjudicator decision are currently overturned). It is therefore essential that those mistakes can be identified and remedied. If there is an inadequate system of review/appeal, the system becomes overly dependant on the intervention of the Administrative Court, something the government has admitted it does not wish to see
. For review of Adjudicator decisions to be effective, the following are essential:

· Separation of personnel - those considering any application for review or appeal must be sufficiently separate from those they are reviewing. For example, in our view it is doubtful that those responsible for considering appeals from first-level decisions should ever be permitted to themselves sit as first-instance Adjudicators, so as not to offend the legal principle that no-one should ever be a judge in their own cause. 

· Sufficient expertise - those considering further appeals/reviews must be sufficiently expert as the body of caselaw governing asylum, immigration and human rights appeals is highly complex and the consequences of error potentially devastating. 

· Appropriate level of review – any reviewing/appellate body must be able to reopen a matter if the decision below was tainted by an error of law. This may include errors of fact of sufficient seriousness
 and breaches of natural justice. Too high a threshold would lead to the litigation of matters outside the Immigration Appellate Authority (and into the Administrative Court), and a multiplicity of appeals. 
· Effective filter prior to appeal – a workable system of review or appeal needs a proper filter, so that cases must show sufficient error by the Adjudicator below before a full appeal or review takes place. This ensures that misconceived appeals do not take up the time and resources of any appellate/reviewing body.
· Power to remit cases where appropriate - it may well be more efficient for the system of review to include a power of remittal (the present IAT has the power to remit after consideration of the papers in straightforward cases. In our view, the IAT insufficiently exercises this power). The reviewing body’s effectiveness would be diminished if it were obliged to hear lengthy cases on issues of fact. However, if there is no power of remittal, then fairness requires that the review/appeal should include a right to an oral hearing
· Oral evidence - any reviewing body must have the power to hear oral evidence in appropriate cases. It would ensure the reviewing/appellate body was able to reach final determinations where appropriate, without having to send a matter back for rehearing. If a power to remit exists, this would be exercised sparingly.

· Oral argument – complex issues of law benefit from argument from each side (this being at the heart of the adversarial legal system in the UK). Parties are also able to assist in cases with complex factual issues and/or large amounts of documentation, so that any appellate body can concentrate on isolating and determining the issues at stake. Further, if the Home Office can challenge a finding that an appellant is at risk of persecution, fairness requires the appellant should be able to respond. Again, the need for oral argument is reduced where a power of remittal exists.

· No artificial guillotine – justice requires that be no arbitrary limit on the ability of an individual to seek review/appeal of their case, if a sufficient error of law is made. Any artificial abrogation of the appellate/reviewing jurisdiction will merely push litigation into the Administrative Court: if the system cannot fairly and effectively regulate itself, then the Administrative Court will be forced to intervene so as to guarantee the rule of law. 

(iii)
Judicial Scrutiny

We welcome the government’s acceptance that the Administrative and Higher Courts must retain their historic supervisory function of inferior tribunals and public decision-makers. We consider that there are 2 main areas where this scrutiny is vital:

· Correcting error – the Administrative Court must be permitted to correct errors by appellate bodies against which there is no further redress. As already stated, the more effective the appeals system, the less need there will be for the Administrative Court to intervene. Under the present system, this intervention comes only where the IAT has erred in law in refusing permission to appeal. This is a vital safeguard against error. In operating on the basis of written submissions only, within a 10-day deadline and costs sanctions, there is no incentive for abuse or scope for delay: under the current system of statutory review, applications are dealt with on average in 14 days. To date, review has been granted in approximately 20% of cases.
 

· Law making  - it is vital to the integrity of any system that it has the benefit of proper access to the highest courts on complex issues of law. At present there is a right of appeal to the Court of Appeal and thereafter to the House of Lords following a final IAT determination. Only a small number of cases proceed to this level, but those that do so consider important questions of law, and, like the IAT, access to the Court of Appeal is limited to cases in which permission is granted. Decisions of the Court of Appeal and House of Lords directly contribute to the development of Refugee Convention and European Convention on Human Rights jurisprudence worldwide. In removing this jurisdiction, the UK government is signalling an abdication of its responsibilities in influencing the law as it develops beyond the UK.

The AIT as currently proposed would be unjust and unworkable
Put simply, the system as currently set out in Clause 14 would not work. It does not satisfy the basic requirements for a fair and workable system set out above. The AIT would be a Tribunal without any real ability to regulate itself and ensure justice for those using it. The government must accept that an emasculated appeals system comes at a price - matters will be pushed into the Administrative Court, an inevitable corollary of a system which does not itself have the power to dispense justice. In particular:

· The internal review would be unfair. It would not be independent; the AIT would be reviewing its own decisions, and in all but exceptional cases there would be no oral hearing of a review application. Both the Joint Committee on Human Rights (JCHR) and the CAC have questioned the willingness and ability of a Tribunal to criticise its own decisions:

“We were concerned that the Tribunal might not be sufficiently independent when deciding whether its own decision or conduct had violated a Convention right.” JCHR report at paragraph 67
“There is a clear objection in principle to tribunals exercising a supervisory jurisdiction over themselves. We doubt whether this arrangement is either fair or able to be viewed as fair by those affected by the new tribunal’s decisions.” CAC at paragraph 52
· There is insufficient provision for oral hearing. The CAC quoted disturbing evidence it had received showing a marked disparity between success rates at oral hearings (70%) as opposed to those determined on the papers (40%)
.

· The proposed threshold on which a review can be sought is unworkably high and would prevent a review taking place in all but the most restricted of circumstances – when the reviewing body considers the decision “would have been different” but for an error of law. Such a degree of certainty will be almost impossible to establish. It is far higher than, for example, the jurisdiction of the Court of Appeal in criminal cases
. The government has offered no justification for raising the hurdle the appellant has to clear in this jurisdiction, where the consequences of a wrong decision are potentially fatal. 

· The present system excludes the possibility of remittal for a fresh hearing. This can only be tenable if the AIT in reviewing mode hears oral evidence and argument in the majority of its cases.  As already stated we think this is an ineffective way forward, as it would become overburdened with lengthy cases more appropriate for  first instance hearing. 

· The President of the Tribunal dictates access to the Court of Appeal and House of Lords only. Thus any errors by him will go unchecked, and the AIT will not have the benefit of the expertise of the highest courts in the UK – accessible in all jurisdictions but this.

The 2-tier system works.

It is no coincidence that the essential systemic safeguards identified above are satisfied by the existing system, which has been in place since the introduction of the appeals system in 1993. The current system works: there is due separation of personnel, those within the IAT are chosen on the basis of their experience and expertise, and access to the IAT is dependent on the granting of permission by the IAT: fully reasoned grounds must be submitted within 10 days of the decision challenged. The IAT can then either remit the matter without hearing oral argument to an adjudicator or hear oral argument (and, exceptionally, evidence) in order to determine the appeal. Critically, the higher courts retain judicial oversight of the system, but are not costly and inappropriate surrogates for the system itself.

Whilst we are willing to consider any alternative model that satisfies the above requirements for an effective and fair system, we believe that the proposals put forward thus far are misconceived, and we would urge the government to reconsider the abolition of the IAT: 

a) The current system is not open to abuse – 

· The full impact of the most recent reforms has yet to take effect - If this Bill is passed it will be the third set of major reforms in recent years. The most recent of these – the Nationality, Asylum and Immigration Act 2002  - has been fully in force for less than a year. In particular, the government’s much-heralded replacement of judicial review of IAT refusals to grant permission to appeal with the speedier, inexpensive  “statutory review”, only came into force last April.  In our view, to rush through yet another set of major reforms when those most recently introduced are barely off the statute books is indefensible on that basis alone. As the Constitutional Affairs Committee concluded:

“The system of statutory review under the 2002 Act, which was invented to abridge the previous system of judicial review, has only been operating for a matter of months. It appears to be working. No change should be made to this system until there has been more experience of its impact.”

This conclusion has been supported by Lord Woolf and Presidents of the Immigration Appeal Tribunal
.
· Poor decision-making by the Home Office pushes large numbers of individuals into the appeals system: the government’s own statistics show that in 2002, 64,405 appeals were determined by adjudicators. Of these, 22% were allowed outright
. Had proper decisions been made at first instance, first instance appeals alone would have been cut by at least one fifth.  As Lord Donaldson noted at Second Reading; “surely the remedy lies not in tampering with the levels of appeal but in a determined effort by training to improve the poor standard of decision-making by Home Office officials.”

· An appeal cannot be made to the Immigration Appeal Tribunal unless the Tribunal first grants permission. The IAT only grants permission if there is an arguable error of law
. By definition, cases deemed to merit the grant of permission cannot be described as “abusive”: this point has been made by the President of the Immigration Appeal Tribunal, Mr Justice Ouseley, in his evidence to the Constitutional Affairs Committee
. Most appeals are not pursued beyond adjudicator level: 57.4% of all appeals (ie 44,746 cases) do not progress beyond the 1st stage adjudicator appeal. Government estimates suggest that up to 84% of appeals (ie 65,961 cases) do not get over the 2nd stage permission hurdle
. 

· Most unsuccessful appellants before the IAT do not pursue an appeal to the Court of Appeal. In 2002-3 the Court of Appeal received 289 applications relating to appeals by asylum seekers and by the Home Office from decisions of the Immigration Appeal Tribunal
. The handful of cases deemed appropriate by the higher courts to be heard by House of Lords annually provide authoritative guidance to decision-makers in thousands of other cases both in the UK and around the globe. 

b) 
The Government’s presentation of the statistics is selective and misleading
The Government’s claim that only 3-4% of total Adjudicator appeals were changed at IAT level in 2002-3
 is fundamentally flawed:

· The government trumpets falling applications in the press and yet fails to consider the consequence of this in the context of the current debate. The Lord Chancellor states that the system is too slow, but fails to take into account the fact that the system is showing itself well able to cope: a backlog in Adjudicator cases is being dealt with effectively and the IAT is well able to accommodate the projected level of appeals to it:

“Since Adjudicators have been reducing the backlog, cases are still coming to the Tribunal at a rate of 1,000 a month. At the end of February there was a backlog of 5,000 cases. That is causing delays. However in the steady state, the Tribunal would get 5,000 cases, a number it can easily accommodate. From that analysis it is clear that, with regard to the speed of decision-making and the cost of the process, 2003 would not be a useful guide to future policy.” Lord Avebury, Second Reading 15/3/04, Hansard Col 77-8
· The government has failed to take account of the significantly fewer Adjudicator determinations heard over the period 2001-2, and to scale up the IAT percentages accordingly. For example, there were 64,405 appeals heard by Adjudicators in 2002, and 43,415 in 2001
.  Thus the figures of 3-4% stand to be revised upwards 

· The final figure of 3-4% fails to track cases through the system – of those remitted, it is likely that some will again be incorrectly refused and successfully appealed to the IAT once more: that is not an uncommon scenario in our experience. 

· The stated figures fail to take account of those cases conceded by the government before they reach a hearing either before the Adjudicator or the IAT, nor those where refusals of permission to appeal are overturned on judicial or (for determinations after 1st April 2003) statutory review:

· Of the one-third granted permission to appeal and heard by the IAT, the 58.8% are either allowed outright by the IAT or else remitted back to an adjudicator for a fresh hearing. As the Joint Committee on Human Rights (JCHR) in its recent report observed,   

“...in the one-third of asylum cases decided by adjudicators which went on appeal to the Tribunal, nearly 60% (or almost one in five of all cases heard by adjudicators) resulted in an error calling for correction. This level of error is worrying”.

c) 
Statistics miss the point

The point of any appellate process is not to deal with large number of appeals, but to deliver a just decision where the first level court got it wrong. The statistical argument deployed by the Home Office could be used to justify the abolition of any appellate Tribunal. For example, the Employment Appeal Tribunal allowed just 1.5% of the total number of first tier decisions. The same statistical argument could equally be applied to justify the abolition of appellate Courts, the House of Lords included.

The government’s concentration on statistical “value” of the IAT in any event misses the point. A higher appellate body affects the decisions of any subordinate level in ways that are not susceptible to such crude evaluation. Thus, a decision-maker who knows their determination will be scrutinised and challenged if erroneous, will inevitably approach their task with this in mind. Moreover, the IAT is also able to issue guidance to Adjudicators on complex and difficult areas of the law, and then oversee the effectiveness with which that guidance is applied in practice.

Nor must it be forgotten that we are not, ultimately, dealing merely with statistics; each wrong decision affects the lives of that individual and their family. Even on the government’s own analysis, over 3,000 individuals and their families would have little or no redress for errors that could have devastating consequences
.

Clause 14 - conclusions

Each and every Parliamentary Committee that has examined clause 14 has roundly condemned the measures as being premature and failing to acknowledge poor decision-making as the real cause for concern. We call on the government to acknowledge those criticisms are well-founded and to look instead to improve the current system within the necessary safeguards that currently exist.

CLAUSE 15

This clause amends s94 of the Nationality Immigration and Asylum Act 2002. Section 94 provides that if the Home Office refuses asylum and certifies that a case is “clearly unfounded”, the asylum seeker can be removed to the country where he or she fears persecution. Although they retain a right of appeal against the Home Office’s decision, that appeal may only be exercised once they have been removed.

This clause significantly widens the power of the Home Office to certify a case as being without foundation. However, whereas the existing powers lie in an assessment of the factual country information relating to any individual application, this clause trespasses into often complex legal territory which should be considered in the context of the protection given by an in country appeal:

· Clause 15 permits a Home Office official to certify that an individual application does not engage the Refugee Convention as the applicant is not within one of the enumerated Convention groups of individual who prima facie may qualify for protection. 

· One of the most important decisions in recent years, that of Islam v SSHD; Shah v IAT & SSHD 
, concerned the interpretation of the category of “social group” refugee convention claimants. It was only when the case was heard by the House of Lords that authoritative guidance was given on its precise meaning and scope. 

· The real concerns which have been highlighted above about poor Home Office initial decision-making make it all the more inappropriate that decisions raising complex questions of law should be left to Immigration Officers or other officials to determine.

· As the CAC noted and recommended when scrutinising at this clause, in response to concern expressed during the passage of the 2002 Act, the Government created the post of an independent monitor of s94. This post has just been filled. It is premature to extend the provisions of s94 prior to the first report of the monitor. 

CLAUSE 18 AND SCHEDULE 3

This Clause seeks to reduce the possibility of challenge to a decision to remove an asylum seeker to a third country. The provision deems countries on the First List of Safe Countries to be ones which will not violate the human rights of asylum seekers by removing them to another state which might violate their human rights (“the deeming provision”). And yet there is a long history of the Courts intervening to prevent removal to third countries which cannot in reality be said to be safe. 

The deeming provision represents a judicial review ouster by the back door which cannot, in our view, be said to be compliant with ECHR rights.  It ousts the High Court’s jurisdiction to consider a potential breach of fundamental human rights

We share ILPA’s concern at the power to add countries to the lists, in particular the first list, by order. Our concerns relate not just to safety in the third countries, but also to the adequacy of reception arrangements and status determination procedures, including access to legal representation. 

Our concerns are exacerbated by our experience of the operation of section 94(5) of the Nationality Immigration and Asylum Act 2002 which enables the Secretary of State by order to add a State or part of a State to the white list (see our comments on clause 12 above). During parliamentary debate on the removal of in-country rights of appeal in clearly unfounded cases, Ministers made frequent reference to the 10 EU Accession States which were advanced with the original amendment and which were included in the original list contained in sections 94(4) and 115(7) of the Act. Since the 2002 Act received Royal Assent in November 2002, the Secretary of State has exercised his power under section 94(5) twice. There are now 24 countries on the section 94(4) list including Albania, Sri Lanka, Jamaica and Bangladesh, countries whose human rights records are significantly worse than those of the EU Accession States that originally appeared in the Act and on which parliamentary debate was focussed during the passage of the Bill. 

We are concerned that the power to add to the lists in Schedule 3, particularly the first list, does not contain sufficient checks and balances to prevent future Governments from placing countries on the first and second lists where there may be significant human rights concerns. This concern is aggravated by the legal significance of the human rights deeming provision in Part 2 of the Schedule, as we have sought to explain above. 

In her evidence to the Home Affairs Committee given on 19 November 2003, the Minister for Citizenship, Immigration and Counter-Terrorism, Beverley Hughes, confirmed that Schedule 3 does not constitute a “back-door way of giving legal authority to the concept of regional processing zones”. 

However we are concerned that, if the State in which a regional processing zone is to be located is added to the first list, “the concept of regional processing zones” could be made operational without the need for further primary legislation. We know from press coverage that, most recently, the Government has been in discussion with the Governments of Tanzania and South Africa with a view to establishing processing zones.

Whilst this Government has indicated that it does not intend to use the draft legislation for that purpose, the same would not necessarily be the case in respect of future Governments. We believe that an issue of such fundamental importance as the effective contracting out of the UK’s international human rights obligations should be the subject of express primary legislation.

FURTHER INFORMATION:

Deri Hughes Roberts 020 7780 3227

Emma Saunders 020 7780 3235
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� Lord Falconer: HL Second Reading, Hansard Col 51


� The House of Commons Home Affairs Committee First Report of Session 2003-4 published on 16 December 2003


� Second report of Session 2003-4 published 26 February 2004


� “Right First Time?” published February 2004 


� The Community Legal Service (Scope) Regs 2004. The R.L.C.  has prepared a detailed separate briefing on this.


� These reasons focus primarily on an individual’s documentation, any failure to claim asylum in a “safe country”, as well as a failure to claim before being notified of an adverse immigration decision.


� Clause 6(3)


� In a written response to the consultation paper on the Bill dated 27th October 2003


� the government has been “unacceptably vague” as to what would constitute an exceptional case, per the CAC report@ 


  para  47.


� for appeals heard in England and Wales


� Lord Falconer, Second Reading 15/3/04, Hansard Col 51, ibid: “No-one disagrees that we should aim for a system where very few cases go to the High [Administrative] Court.”


� E v SSHD, R v SSHD [2004] EWCA Civ 49


� Lord Donaldson, Second Reading 15/3/04, Hansard Col 72


� CABx quoted at paragraph 119


� The test is whether the Court considers that any error might reasonably have affected the jury’s decision to convict.


� at paragraph 71


� Second Reading HL 15/3/04, Hansard Col 61 


� See the report by the Joint Committee on Human Rights dated @ para 64


� Lord Donaldson of Lymington, Second Reading 15/3/04 Hansard Col 72-3


�save in a tiny minority of cases where the Tribunal believes that an important point of law needs to be clarified (rule 18 of the Appeals Procedure Rules 2003)


� Evidence of Ouseley J to the Constitutional Affairs Committee on 20/01/04 (HC211-ii), Q68


� The figures quoted are for the period 1/10/02 to 30/9/03 and are taken from David Lammy’s letter of 9/2/04 to the Chair of the Standing Committee


� Civil Appeals Office review of the legal year 2002/3 


� David Lammy’s letter, ibid


� Home Office Asylum Statistics 2002 as quoted at paragraph 41 of the HAC report, supra.


� JCHR fifth report, dated 2 February 2004 at paragraph 64


� This is a conservative estimate derived from figures provided in David Lammy’s letter dated 09/02/04 to the Chair of the Standing Committee. The estimate takes account of the projected outcome of undetermined cases in the Tribunal backlog, but does not take account of cases conceded by the Home Office or which succeed at appeal following a successful intervention by the High Court or the Court of Appeal


� [1999] 2 WLR 1015
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