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27 January 2004

The Right Honourable Jean Corston MP

Chair, Parliamentary Joint Committee on Human Rights

House of Commons
7 Millbank              
London 
SW1P 3JA
By Email: jchr@parliament.uk and Post

Dear Ms Corston

The Asylum (Treatment of Claimants, etc) Bill

The Refugee Legal Centre is an independent charity providing advice and representation to asylum seekers and those seeking protection from removal from the UK on human rights grounds. We have considerable casework experience as one of the largest specialist organisations in this field. We write following the publication yesterday of your Committee’s preliminary report on the Asylum (Treatment of Claimants, etc) Bill.

The purpose of this letter is to confirm that:

(i) The Refugee Legal Centre shares the concerns articulated by the Committee in its preliminary report about clauses 10 and 12 of the Bill;

(ii) We have received advice on clauses 10 and 12, which raises additional concerns relating to Articles 2, 3, 6, 8 and 14. Our concerns are summarized below. 

(iii) A fully reasoned opinion elaborating on the matters summarized below is being finalized and should be available by Friday 6 February in case that might assist the Committee’s consideration of these difficult provisions. 

(iv) We would like to comment further on clauses 10 and 12 once the Government’s response to the Committee’s letter to the Secretary of State (which was appended to the preliminary report) has been published.

Summary of concerns re Clause 10

In summary, clause 10 gives rise to a significant risk of incompatibility with the UK’s ECHR obligations in the following respects:

(1) excluding any right of appeal from or review of the new Tribunal’s decisions, and purporting to subject s. 7(1) of the Human Rights Act 1998 to the provisions making the Tribunal’s decision exclusive and final, gives rise to a real likelihood that the UK will be found to be in breach of Article 13 ECHR which guarantees the right to an effective remedy in respect of Convention violations.  The proposed new single-tier Tribunal will be a public authority for the purposes of the HRA, and therefore under a duty to act compatibly with Convention rights, but if the statutory ouster clause is applied by the courts the effect will be that there is no right to challenge a decision of the Tribunal before an independent body on the ground that the Tribunal has itself acted incompatibly with an individual’s Convention rights.  Nor will there be any opportunity to obtain the full range of remedies which may be necessary to protect the Convention right.  The proposed powers in the Tribunal to review its own decisions and to refer a point of law to a higher court do not meet the Article 13 objection because the Tribunal is still the final arbiter of whether it has itself acted incompatibly with a Convention right, and lacks the power to award the remedies which may be necessary to give effective protection to Convention rights.

(2) the enactment of clause 10 may also lead to a finding that the UK is in violation of the positive obligation implicit in Articles 2, 3 and 8 to provide necessary procedural safeguards for the effective protection of the substantive rights protected by those Articles, which may require in certain circumstances that that there be access to an effective judicial procedure to avert a possible future breach of the substantive protections afforded by those Articles.  The principle of the rule of law is a concept inherent in all the Articles of the Convention.  It is a principle of particular importance in the context of interferences by public authorities with the rights of individuals, and implies a need for effective judicial protection.  The exclusion of any right of access to the ordinary courts from decisions of the new Tribunal risks a breach of the implicit procedural obligation in Articles 2, 3 and 8 to make a judicial procedure available as part of the necessary domestic law guarantees against arbitrary interference with those Convention rights.

(3) the removal of the second tier of appeal and the exclusion from access to the higher courts from the single tier tribunal will, in the absence of an effective mechanism for ensuring that all decisions of the single tribunal which are capable of going wrong can be corrected, inevitably lead to violations of Articles 2 and 3 ECHR in asylum appeals where genuine asylum seekers are wrongly returned to countries where they face persecution or death, and to violations of Article 8 in immigration appeals where individuals are wrongly returned in breach of their right to respect for their family life or home.

(4) the enactment of clause 10 will also give rise to a serious risk of a finding of violation of Article 14 of the Convention in conjunction, first, with Article 6(1) and/or Article 13, and, second, with Articles 2, 3 and 8, because it will amount to a breach of the UK’s obligation under the Convention to secure to everyone within its jurisdiction access to judicial protection in relation to acts of the administration which is not less favourable than the judicial protection afforded to UK nationals as regards legal challenges to acts of the administration affecting both their Convention rights and their other fundamental interests; and that less favourable treatment lacks an objective and reasonable justification.  Although decisions concerning the entry, stay and deportation of non-nationals do not directly engage Article 6(1) because they do not determine civil rights, it is clear from Belgian Linguistics (No. 2) (1968) 1 EHRR 252 at para. 9 that a State which goes beyond the strict requirements of Article 6(1), e.g. by providing a right to apply for judicial review or an appeal on appoint of law from administrative tribunals to the higher courts cannot exclude certain categories of people from access to those remedies without a reason for doing so which satisfies the requirement of objective and reasonable justification.

The decision of the Court of Appeal in A, X and Y and other v Secretary of State for the Home Department [2002] EWCA Civ 1502 (in respect of which leave has been granted by the House of Lords; appeal due to be heard in October 2004) cannot be interpreted to mean that differential treatment of foreign nationals is justifiable for all purposes.  Pending determination of the appeal by the House of Lords, the decision of the Court of Appeal should be interpreted as applying to the very particular context of detention of non-nationals for the purposes of protecting national security in the unusual situation where the State would usually have the power to remove but for Article 3 ECHR.  It does not follow from that decision that non-nationals can be treated differently for all purposes, least of all for the purpose of removing the most fundamental right of access to court in relation to Convention violations.
Summary of concerns re clause 12

The enactment of clause 12 and Schedule 3 also gives rise to a significant risk of incompatibility with the Convention in the following respects:

(5) the measures will deprive asylum seekers of any opportunity of having determined any arguable claim that deporting them to a designated third country will violate their Convention rights, in breach of Article 13 ECHR in conjunction with Articles 2 and 3;

(6) they will lead to violations of Article 3 in meritorious cases, because asylum seekers with well-founded Convention claims will be removed without any opportunity of having their claim determined;

(7) they risk a finding of a violation of Article 14 in conjunction with Article 6(1) and/or Article 13, and in conjunction with Articles 2 and 3, because those non-nationals subject to these measures are treated less favourably in remedial terms than nationals who wish to complain about a violation of their Convention rights, and there is no objective and reasonable justification for such less favourable treatment.

As stated above, if further information or clarification of the above matters might assist the Committee, we would be happy to provide it. 

Yours faithfully

Ravi Low-Beer, Solicitor

Refugee Legal Centre
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