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Written evidence to the Constitutional Affairs Committee on Clauses 10 and 12 of the Asylum (Treatment of Claimants, Etc) Bill

Introduction

1. The Refugee Legal Centre (“RLC”) is an independent charity providing advice and representation to asylum seekers and those seeking protection from removal from the UK on human rights grounds. We have considerable casework experience as one of the largest specialist organisations in this field.

2. The Refugee Legal Centre endorses the Immigration Law Practitioners’ Association’s detailed analysis of the provisions of clause 10 contained in their “Response to Request for Further Written Evidence from the Constitutional Affairs Committee for its inquiry into Asylum and Immigration Appeals” of 06/01/03.  This document seeks, at paragraphs 6 to 39 below, to highlight what are the RLC’s most important concerns are about clause 10.
3. This document also makes reference to clause 12 and Schedule 3. Full details of those provisions are contained in the Immigration Law Practitioners Association’s briefing for the Bill’s second reading, which the Refugee Legal Centre endorses and a copy of which is appended. The Refugee Legal Centre’s main concerns about clause 12 are set out at paragraphs 40 to 59 below.

Summary of concerns on clause 10 
4.
According to advice the RLC has received, the removal of the right to apply for judicial review of a decision of the AIT may be considered by the Courts to be unconstitutional (the opinion of Michael Fordham, a leading Treasury junior Counsel is attached to our submissions). 

· The Minister for Citizenship and Immigration has argued that in only 3% of cases are adjudicator’s decisions “actually overturned” by the Tribunal. We believe this analysis to be misleading and could be used to justify the abolition of any higher appellate body. Even if the argument were accepted it would mean that, in 2002, 1930 adjudicator decisions were wrong in outcome, a very large number of cases to write off.

· Adjudicators are required to process appeals too quickly.  As a result they inevitably make mistakes  - the AIT’s proposed power to self-review its decisions is no substitute for a just appellate process.

· The proposed self-review will deprive appellants of an oral hearing and allows the AIT to reverse the decision of an adjudicator without an oral hearing.

· Any access to rights of appeal beyond the adjudicator level are dependent upon the appellant showing not just an error of law but also that their appeal stands a reasonable prospect of success or some other compelling reason. While some delay is inherent in any appellate system, the delay incurred by unfounded applications to the Immigration Appeal Tribunal is minimal.

· The only recourse to the higher courts would be through a referral by the President of the AIT. To place such a high degree of control over legal development in the hands of a single post-holder is extremely problematic especially given that the Courts have overturned decisions of both the Chief Adjudicator and the President of the IAT. Particularly in an asylum context, it should not be accepted that President of the AIT will be infallible.

· It is of particular concern that the Executive should seek to place its own removal decisions beyond the reach of the Courts.

Summary of concerns on clause 12

5.
The provisions of Part 2
 of Schedule 3 (by which countries on the first safe country are deemed not to treat non-nationals returned there by the UK in a manner inconsistent with the European Convention on Human Rights) are incompatible with that Convention, since they prevent a claimant arguing that the third country will breach his or her human rights (whether or not in reality there is a such a breach). 

· There is a danger that countries will be added to the first and second country lists without reasoned objective justification or sufficient checks and balances, and in circumstances where it cannot be said that a country is safe for all future asylum and human rights claimants
.

· Although the Government has confirmed that Schedule 3 is not relevant to the proposed international zones of protection and transit processing centres, the present Schedule 3 provisions would enable such arrangements to be established without the need for further primary legislation. International zones of protection and transit processing centres would significantly alter the manner in which the UK discharges its international obligations, and should not be established – or be capable of being established - without detailed Parliamentary scrutiny, and further primary legislation.

· Existing mechanisms for preventing unfounded human rights claims (by certifying them as clearly unfounded and allowing removal to the third country without an in-country right of appeal) have not been shown to be unsatisfactory, and the additional powers conferred on the Secretary of State by Part 2 of the Schedule are therefore unnecessary.

· Clause 12 raises concerns about constitutionality and compatability with the European Convention on Human Rights. 
Written evidence on clause 10

Introduction

6. Clause 10 of the Bill proposes that the current two tier system of appeals be collapsed into a single tier to be called the Asylum and Immigration Tribunal and purports to abolish the supervisory role of the Administrative Court over decisions of the new Tribunal and decisions by the Secretary of State to remove asylum seekers. The clause also removes any right of appeal to either the Court of Appeal or the House of Lords, and instead provides for the President of the proposed AIT to refer issues of law to the Court of Appeal.

7. The Refugee Legal Centre is opposed to the proposed abolition of the Immigration Appeal Tribunal (“IAT”) because it will remove an important judicial safeguard for those seeking human rights protection in the UK.  In combination with the ouster of judicial review and removal of access to the Court of Appeal, the abolition of the IAT will result in refugees being returned home to face a real risk of persecution.  The judicial review ouster is potentially unconstitutional and in conflict with the UK’s obligations under the European Convention of Human Rights.

8. It is important to note that the Government has considered but withdrawn similar proposals in respect of the abolition of the IAT at least two times in the last five years. Most recently, the Government has considered increasing the status of the IAT to a Superior Court of Record
.  In these circumstances these proposals merit the utmost scrutiny.

Why is a rigorous appeals process necessary against Home Office Decisions not to recognise claimants as refugees or provide human rights protection?

9. Asylum appeals are the only judicial forum in the UK that regularly and routinely makes decisions that could result in the life or death of the appellant.  

10. At present the specialist tribunal with responsibility for considering whether Home Office decisions about asylum applications are correct has 2 tiers.  The first tier is made up of adjudicators.  They consider all the evidence put forward by the applicant, usually hearing oral evidence from him or her, as well as the Home Office case and decide whether to allow or dismiss the appeal applying the relevant law.  The second tier is the IAT.  It considers whether the adjudicator made any errors of law in determining the appeal.  Appeals only reach that tier if either the Home Office or the appellant is dissatisfied with the adjudicator’s determination and they make a written application identifying the errors of law alleged, within 10 days of the adjudicator’s determination being sent out.  Only if the IAT, in considering that written application is of the view that the appeal has a reasonable prospect of success or that there is some other compelling reason why permission to appeal ought to be granted, will a hearing take place.  In the event that either party is dissatisfied with the IAT’s determination can apply to the IAT for permission to appeal to the Court of Appeal again on a point of law within 10 days of receiving the determination.  That application can be renewed to the Court of Appeal in the event that the IAT rejects it.

11. The quality of initial Home Office decisions in asylum cases is poor:

· During the Second Reading of the Bill, the Secretary of State for the Home Department admitted that  “We accept, as Ministers, that we need to take steps, and we have already done so, to improve [initial Home Office] decision making”
.  He was right to do so, but failed to draw the correct and necessary conclusion that it would be a mistake to make the appeals process less rigorous;

· Without taking into account factors such as skilled legal representation, the Home Office’s own figures show that in the 12 months leading up to October 2003, 20% (15,130) of appeals heard by adjudicators are allowed.  The Refugee Legal Centre’s current comparable success rate is considerably higher: 36%.  None of that is to say that those decisions which are upheld are of good quality;

· It is government policy to increase the use of fast-track processing of both initial applications and appeals
 to the extent that, in certain cases, initial applications can be decided within 2 days of arrival in the UK and any subsequent appeal is heard within 6 days of that decision.  Such speed in processing, which we object to, can only lead to worse decision making.
· Clause 6 of the Bill aims to force decision makers to consider certain matters which are said to damage a claimant’s credibility.  As well as being unecessary, the clause is unbalanced in that it focuses purely on matters which damage credibility.  We are concerned that the effect of this clause will be to worsen Home Office initial decision-making as it will encourage the decision maker to concentrate only on these matters and not the core of the claim.
12. The poor quality of Home Office initial decisons is not always remedied by pressurised adjudicators (the first tier of appeal). In consequence, their decisions can be prone to error.  Errors in asylum appeals risk human rights abuse.
(a) Adjudicators are required to process appeals too quickly.   There is a presumption against any adjournment
. There is a statutory constriction on the period that cases can be adjourned for without being determined
.  Adjudicators will often be faced with a list of 4-6 cases/day, in respect of which, if they are full-time, they are expected to write their determinations the next working day.  The RLC endorses the Council of Tribunals’ evidence to the Constitutional Affairs Committee that stated in respect of adjudicator appeals that "We believe that the balance between fairness and justice on the one hand and efficiency on the other is weighted too much in favour of efficiency"
.

(b) The former President of the IAT has publicly commented that the standard of adjudicator determinations “…is not as high as it should be” on the basis of 25% of all determinations being given permission to appeal to the IAT
.  This starkly contradicts the Minister for Citizenship and Immigration’s argument to the Home Affairs Committee that “…there is a strong argument that adjudicators are making very sound decisions”
.  

(c) For the first 2 quarters of 2003-4, where the RLC made an application for permission to appeal on behalf of asylum claimants against an adjudicator determination it was granted in 56% of applications
. That is to say that over half of the applications for permission revealed that the adjudicator determinations were arguably unlawful.  For the first 2 quarters of 2003-4, 50% of appeals presented by the RLC on behalf of appellants were successful to the extent that they were allowed outright or remitted for rehearing because the adjudicator had erred in law.  Thus, 28% of all appeals in which the RLC applied for permission to appeal to the IAT resulted in the adjudicator’s determination being quashed and reheard because of an error of law or in the appeal being allowed outright
.
(d) The Department for Constitutional Affairs and the Legal Services Commission are about to implement serious restrictions on the amount of time practitioners can spend preparing asylum applications and appeals.  This will increase the demands on the asylum appeal system because appeals that come before it will be less well prepared than at present as there will be less publicly funded time for lawyers representing appellants to prepare them
. 

13. The points made in this section emphasise the need for retaining the IAT in order to ensure that poor Home Office decision-making and errors made at the first tier of the appeal process are rectified.  The IAT, in our view, is an effective tribunal which plays a vital role in maintaining a rigorous appeals process.

Why is access to the higher courts a necessary element of a rigorous appeals process?
Constitutionality and Conformity with the UK’s Human Rights Obligations

14. Firstly, and as a matter of principle, the ouster of judicial review is unconstitutional.  The Refugee Legal Centre has been advised by Michael Fordham, a leading public law barrister at Blackstone Chambers who works for the government as a Treasury Counsel.  We have appended his written opinion to this evidence.  He concludes that:

“…a cogent case for impugning the constitutional legality of a statutory ouster of judicial review can be made. Such a legislative choice would place Parliament and the Courts on a collision course. It would be an historic legislative step raising a constitutional law issue of huge significance, and which could lead to a historic judicial response. Certainly, it would seem highly dangerous for Government to assume that conventional approach to legislative supremacy would provide the answer. Such a case would require a fresh look and would ultimately need to be answered by reference to fundamental constitutional considerations. Speaking for myself, as with the writings of Professor Wilson and Lord Woolf, I would not be at all surprised if the House of Lords, in the exceptional circumstances of an ouster of judicial review, recognised it as the role and responsibility of the Court to strike down such an enactment as unconstitutional. To do so would be to re-establish the required mutual respect in a situation of dual sovereignty, by preserving the function of judicial review of administrative action, and so ensure the upholding of the rule of law. There is indeed a viable and cogent argument, supportable by powerful strands of authority, whose acceptance would see the Court recognising its responsibility to take that important step.”

15. It is important to appreciate that there is also a quite distinct ouster provision in relation to a Home Office decision to remove an asylum seeker from the UK. If the Home Office makes a poor decision to remove an asylum seeker often the only recourse is an emergency application to the High Court. Applications have resulted in the prevention of the unlawful removal of asylum seekers. In a number of cases an application to the Court has resulted in the return to the UK of asylum seekers who have been unlawfully removed. The Bill seeks to prevent any such applications.

16. The proposal to oust judicial review of these decisions is of particular concern: here, the Executive is seeking to place its own decision making beyond the reach of the Courts.

Case Study 1

The applicant was a national of Colombia whose appeal heard in April 2003. She and her husband were detained and removal directions set on the basis that the adjudicator had dismissed the appeal. However the adjudicator’s determination was not, due to an administrative error on the part of the IAA, sent to the appellant’s representative and was not received by the appellant, who did not therefore know that a negative decision had been taken on her case. The HO refused to defer removal directions, and so an application was made to the duty judge who granted an injunction preventing removal pending the determination of an application for permission to appeal to the Immigration Appeal Tribunal. The judicial review was later withdrawn by consent (even though it was successful), and permission to appeal was granted by the Immigration Appeal Tribunal 
17. The ouster clause’sunprecedented breadth  may infringe the UK’s obligations under the European Convention of Human RIghts. It removes virtually the entirety of the jurisdiction of any higher court, including the inherent jurisdiction of the High Court.  As such the clause raises issues under Article 6 ECHR (right of access to court), Article 13 ECHR (right to an effective remedy in respect of an arguable Convention violation) and Article 14 ECHR (the right not to be discriminated against in the enjoyment of Convention rights) in conjunction with Articles 3, 5, 6, 8 and 13.  

18. The United Nations Committee On The Elimination Of Racial Discrimination has recently expressed itself “deeply concerned” at the discriminatory treatment of those suspected of terrorist activity in the UK
.  The report states that:

“The Committee is deeply concerned about provisions of the Anti-Terrorism Crime and Security Act which provide for the indefinite detention without charge or trial, pending deportation, of non-nationals of the United Kingdom who are suspected of terrorism-related activities. 
While acknowledging the State party's national security concerns, the Committee recommends that the State party seek to balance those concerns with the protection of human rights and its international legal obligations. In this regard, the Committee draws the State party's attention to its statement of 8 March 2002 in which it underlines the obligation of States to "ensure that measures taken in the struggle against terrorism do not discriminate in purpose or effect on grounds of race, colour, descent, or national or ethnic origin".
19. The proposed ouster of judicial review will remove rights of access to the courts only for asylum seekers and other immigrants - including rights of access to the courts to enable detention decisions to be challenged - and accordingly fall within the ambit of the United Nation’s deep concern. 

The effect of the removal of access to higher courts in individual cases

20. In the RLC’s experience, applications to the High Court through judicial review and applications to the Court of Appeal have resulted in errors made by the Home Office, adjudicators and the IAT being corrected.  The following cases studies are examples of this:

Case Study 2

The applicant was a national of Zimbabwe. His claim for asylum was based on his membership of the youth league of an opposition party in Zimbabwe.  As a result of his political activities he had been detained and ill treated by the security forces and the Zimbabwean Central Intelligence Organisation had been looking for him prior to him fleeing Zimbabwe.  His case was processed within the Oakington fast track procedure and was refused.  His appeal was dismissed by an adjudicator and he was refused leave to appeal to the Tribunal.  His application for permission to proceed with his claim for judicial review was refused on the papers and after oral hearing.  He was granted permission to appeal and permission to apply for judicial review on the papers by a single Lord Justice of Appeal.  The case was settled on the basis that he was granted leave to appeal to the Tribunal and that the Secretary of State paid his costs.  His appeal before the IAT was allowed on the day of the remitted hearing.

Case Study 3

The applicant was a national of Rwanda whose claim for asylum was based on his fear of persecution due to his Hutu ethnicity. He was refused leave to appeal to the Tribunal.  He challenged that through judicial review proceedings and was granted permission at an oral hearing.  The case was settled on the basis that he was granted leave to appeal to the IAT.  Before the hearing at the IAT could take place, the SSHD granted the client exceptional leave to remain.

Case Study 4

The applicant was a national of Angola who was granted leave to appeal to the IAT. His claim for asylum was based on the fact that he held the rank of ‘Major’ in the Angolan army. He had supported an opposition political party – a fact which came to the attention of the Angolan authorities who considered him to have deserted and would be prosecuting him as a deserter. The appeal was dismissed by the IAT and permission to appeal to the Court of Appeal was refused by the IAT. The application was renewed to the Court of Appeal and permission was granted at an oral hearing.  The proceedings were settled on the basis that the Secretary of State agreed to recognise the client as a refugee and to pay costs.

Case Study 5

The applicant was a national of Kenya. Her claim for asylum was based on her ethnicity and membership of an outlawed religious order.  She was detained by the Kenyan authorities on four occasions.  During her detention she was interrogated, beaten and subjected to sexual assault. She was released from the last period of detention because she became so ill that the security forces feared that she would die. Her appeal against the determination by an adjudicator was dismissed by the IAT, who also refused her permission to appeal to the Court of Appeal.  She renewed her application for permission to appeal to the Court of Appeal itself.  The Court directed that her application for permission should be listed for a hearing with the full hearing of the appeal to follow if permission was granted.  She was granted permission to appeal and her appeal was allowed by the Court of Appeal.  Her case was remitted to a freshly constituted Tribunal for a re-hearing.  The Home Office Presenting Officer conceded the appeal just before the hearing was due to take place.  The appeal was allowed by the IAT on that basis.

21. All of these case studies reflect errors made by the present senior immigration judiciary, compounding errors made by the Home Office in their initial decision as well as by the adjudicator that would have heard the first tier appeal.  The errors were remedied by appropriate intervention by the higher courts.

22. As can be seen from the above, the withdrawal of independent judicial oversight from adjudicators by abolishing the IAT, and removing the oversight of the higher courts will remove necessary checks that try to ensure that irreversible mistakes are not made.  The government’s energies would be better spent in concentrating on getting initial decisions right first time rather than abolishing necessary and important appeal rights.
Why the Government’s arguments in support of Clause 10 are misconceived

The Statistical Argument

23. The Minister for Citizenship and Immigration has argued that in only 3% of cases before the IAT are adjudicator’s decisions are “actually overturned”. It is not clear exactly how this percentage is calculated
. For example, does the calculation include cases conceded by the Home Office prior to a hearing? In any event why, as appears might be the case, should a higher appellate body’s success rate be determined with reference to the number of applications made to the lower court? We believe the argument and the calculation on which it is based is misleading.  The Tribunal exists to prevent miscarriages of justice and the argument could be used to justify the abolition of any higher appellate body.

24. However, even if for the sake of argument this statistic is accepted, it does not in our view justify reducing judicial scrutiny of initial Home Office and adjudicator decision-making.  Adjudicators determined 64,405 appeals in 2002.  On the basis of the 3% figure over 1930 of those determinations were wrong in outcome.   That is a very large a number of decisions in asylum cases to write off.
25. Further, the Government has relied on figures published in Hansard which, it is argued indicate that only 9% of judicial review claims succeed. The Refugee Legal Centre believe that these figures should be treated with caution
.

26. It is unclear whether the figure of 9% includes claims withdrawn following a decision by the Secretary of State not to contest the case. This frequently happens both pre- and post-grant of permission. A trend appears to be discernable in the Home Office’s approach to settling judicial review claims, in that the Secretary of State’s solicitors now routinely insist on a claim being formally withdrawn (rather than allowed) even in cases where the decision under challenge has been withdrawn and the Secretary of State has agreed to pay the claimant’s costs of the judicial review.
The proposed internal Asylum and Immigration Tribunal (“AIT”) review of its own decisions and power to refer points of law to the Court of Appeal provides sufficiently rigorous judicial scrutiny

27. The RLC is of the view that these proposed checks in the new appeals system are insufficient to ensure good quality of asylum decision-making either by the Home Office or by the AIT.
28. First, it is important to note that neither of these remedies is what can be properly termed a right of appeal.  The Secretary of State for the Home Department erred in stating in the Second Reading of the Bill that within clause 10:
“There will be an appeal to the President of the Immigration Appeal Tribunal, and the ability on points of law to challenge whether the initial decision of appeal adjudicators was correct. A case can also go from the president of the single tier to the Court of Appeal when a point of law requires to be tested.”
[our emphasis]

29. The possibility of applying for a review is not an equivalent to an appeal because, unlike the present system:
· It is the AIT that will determine the application for a review and not an additional higher judicial body.  The AIT will therefore be sitting in judgment over its own decisions;

· There will only be the possibility to apply for a review on one occasion in each appeal.  Thus, if after a review an appeal has to be re-heard there will be no possibility for further challenge to that decision unless it can be shown that the immigration judge that heard it acted in bad faith. There is no evidence that adjudicators presently make fewer errors the second time around and the case study below illustrates that this happens.  This aspect of clause 10 can have severe consequences to both applicant and their families.
Case Study 6

Mr K fled the Democratic Republic of Congo with his pregnant wife.  His father had been a senior member of the previous regime and he himself was a member of an opposition political party.  These factors put him at serious risk.  During his escape he was separated from his wife who ended up in Belgium where she died soon after giving birth to Mr K's daughter. The daughter was raised in a foster family while Mr K pursued his asylum appeal in the UK. Mr K's appeal was dismissed on two occasions by adjudicators. On each occasion the IAT remitted the matter due to errors made by the adjudicator. The third time the appeal was heard by an adjudicator the appeal was allowed. The Home Office did not appeal and granted refugee status. Mr K is now in the process of trying to be reunited with his daughter.
· The Government has tabled amendments to clause 10 which appear to take away the power of the AIT to order a re-hearing of an appeal and substitute the power, in limited circumstances for the AIT to have an oral hearing on review.  This proposed amendment does not answer the RLC’s criticism of the provision.

30. Second, there are further weaknesses in the proposals which dilute the level of judicial scrutiny of potentially flawed decisions too far:
· The proposed review by the AIT will deprive the appellant of an oral hearing to argue why the earlier AIT’s decision in his case is wrong.  This is especially worrying given that the AIT has powers to overturn its own decisions on applications by the Home Office.  Thus an appellant could win his appeal in front of the adjudicator, only to find that, after a written application from the Home Office, that his appeal is dismissed on review, without any opportunity for an oral hearing or any opportunity to challenge that decision by judicial review or to the Court of Appeal.  The Minister for Citizenship and Immigration has tabled an amendment allowing the AIT, in the course of any review, to order an oral hearing where it forms the opinion that it would be impossible to determine the review without such a hearing.  This provision does not meet the RLC’s concerns because the circumstances in which an oral hearing will be allowed are too narrow and the AIT’s decision whether to hold such a hearing is unchallengeable.

· A further government amendment proposes that a review to the AIT will only be successful if there is a clear error of law that is apparent from the application for review and which would have caused the decision of the AIT to be different, combined with the limited possibility of a hearing on the review.  It is unclear whether this amendment will allow the AIT to consider new evidence that was not considered at the appeal.

· A previous attempt to avoid judicial review of adjudicator determinations gave the power to the Chief Adjudicator to review adjudicator decisions in certain circumstances on the grounds of administrative or procedural error
. That power was exercised in a way which showed that the Chief Adjudicator had been mistaken the extent of his jurisdiction, resulting in a failure to order a rehearing in an appeal where it was alleged that the interpreter for the adjudicator hearing had not been competent
. If the President of the AIT made a similar error under the proposed system the appellant would be left without any domestic remedy as a result of Clause 10(7) of the Bill.

· There is no possibility for the decision of the AIT on review or at all to be scrutinised by a higher court at the asylum claimant’s request.  To this extent the Bill is more extreme than the proposals that Migrationwatch UK have suggested to reform the appeals system
.

31. The only aid that the AIT can get from higher judicial bodies is through a self-referral to the Court of Appeal for an advisory opinion.  The decision to make such a referral is held by the President of the AIT but will not be open to any challenge, except of the grounds of bad faith.  Even Presidents of the IAT at present
 err as asylum is a difficult and complex area of law
.

The IAT and JR is readily abused and is a cause of delay in the asylum determination process

32. Both these arguments were deployed by the Minister for Citizenship and Immigration when she gave evidence the Home Affairs Select Committee
 as justifications for the policy decision that has fermented into clause 10.

33. The first point to make is that delay in removal is a necessary part of any just asylum determination process.  If avoiding delay, pure and simple, was the only or overriding consideration, the determination system would be set up around having initial decisions in days from which there would be no effective right of appeal.  The only determination process that the UK government operates which comes close to that is the processing of claims from nationals of the “white list” countries at Oakington for claims where there is a statutory presumption that they are clearly unfounded (ie that they can never succeed)
.  It is clear that such a process would never be appropriate for most asylum applications.

34. Delay in the appeals process becomes undue when cases are not of substance and the appeal process is used to stop removal or where the appeal system is so overloaded that a definitive resolution of an asylum claim takes too long.  

35. All but the most unsympathetic would accept that, doing justice in difficult cases where an individual’s life and liberty is threatened could and should take time in order to ensure that correct decisions are made.  The case study below shows that mistakes made in the appeals system can be remedied through further appeals that inevitably cause delay.

Case Study 7

A national of Angola with an account of torture as a result of which he suffers from a mental illness. His claim for asylum was based on his support for an opposition party and his having witnessed several shootings by the authorities at the airport in Luanda. The witnessing of the incidents meant that he had been pursued by the authorities who abducted him and subjected him to severe beatings. His appeal against the refusal of asylum was dismissed by an adjudicator after a hearing in January 1999 and he was refused leave to appeal to the IAT.  He challenged that decision successfully through a claim for judicial review.  His appeal was dismissed by the IAT but he was granted permission to appeal to the Court of Appeal by the IAT. His appeal in the Court of Appeal was allowed by consent and the case was remitted to the IAT for a fresh hearing.  At the fresh hearing, the IAT chairman indicated at the commencement of the hearing that he proposed to allow the appeal and this course of action was not opposed by the Presenting Officer in January 2001. The applicant was subsequently recognised as a refugee by the Secretary of State.  The appeal process took 2 years, but eventually got the right result.

36. Access to further appeals beyond the adjudicator stage is limited by the need for the applicant to have permission, gained through making a written application within tight time limits (5 days for detained cases, 10 days for other cases).  Applications can be decided within a number of days.  Such applications are only usually successful if the judicial body considering the application believes there is a real prospect of success.  Thus, removal will only be delayed by such applications if there is a matter of substance that requires consideration.  An arguable error of law that does not have a material impact on the claim will not result in permission being granted.

37. The accusation that the fact that decisions of the IAT and, in very rare circumstances, adjudicators, are amenable to judicial review is a major cause of delay is unfounded.    The implementation of statutory review of refusals of permission to appeal of the IAT has already shortened the process significantly
. In addition, under recent legal aid changes, the imposition of greater funding controls including the requirement for the LSC’s prior approval of funding within very tight time scales has resulted in fewer judicial review applications.

38. Postponing removal as part of the appeals process is necessary to do justice in asylum cases.  Ensuring that delay is not undue can be met through improving the quality of initial Home Office decision making, lessening the number of unnecessary appeals and ensuring sufficient resources for the IAA.  Moreover, the decrease in the numbers of asylum applicants
 combined with the increased capacity of the IAA will mean that any strain on the current process that cause undue delay should diminish.

The IAT and JR allows absconding

39. Those of our clients who are not detained, (the majority), rarely abscond during the appeals process. This is hardly surprising because the applicants still have a clear interest in the outcome of the appeal.  This argument does not stand up to scrutiny.

Written evidence on clause 12 and schedule 3

Introduction 

40. Clause 12 replaces the existing “safe third country” provisions (by which an asylum seeker can be returned to a country other than the country of claimed fear) with those set out in Schedule 3. The main difference between the proposed and the existing provisions relates to the new (and unprecedented) statutory deeming provision contained in Part 2 of Schedule 2, deeming certain listed countries as countries which will not violate a claimant’s rights under the European Convention on Human Rights. A copy of the briefing prepared by the Immigration Law Practitioners’ Association for the second reading of the Bill is appended setting out a detailed analysis of the provisions of the Bill. The Refugee Legal Centre endorses what it says. 

41. We urge the Committee to consider the proposed new third country provisions in the context of the UK’s 2003 proposals for processing asylum claims. In its paper “New international approaches to asylum processing and protection” the UK set out proposals on “zones of protection” and “transit processing centres” outside the EU to which those who arrive in EU Member States claiming asylum could be transferred to have their claims processed. These proposals form part of the backdrop to the current negotiations occurring between Member States on the proposal for a Directive on minimum standards on procedures in Member States for granting and withdrawing refugee status.

Is clause 12 compatible with the European Convention on Human Rights? 

42. The provisions deeming countries on the First List of Safe Countries to be countries which will not violate the human rights of asylum seekers (either directly or by removing to another State which violates the asylum seekers’ human rights) do not afford those expelled to a country on the First List a remedy against claimed breaches of their human rights. 

43. We endorse the remarks of Mr Justice Ouseley, the President of the Immigration Appeal Tribunal who wrote in response to consultation exercise:

“If section 3 of the Human Rights Act 1998 is to remain in force, no public authority (including Courts and Tribunals as well as Government officials) can make, affirm or allow a decision which breaches the scheduled human rights. However good a country’s human rights records may be, it is difficult to see that there could not be scope for an individual to show that he or she is, individually, at risk. No doubt, provisions could properly be adopted, which would have the effect of preventing spurious points from being raised in individual cases. We have grave doubts, however, whether it can be lawful (either under the Convention or the 1998 Act) to remove the right to invoke Article 3” (emphasis added).

44. Mr Justice Ouseley’s analysis accords with what Home Office Minister Lord Filkin said to Parliament on two occasions when moving that the draft Asylum (Designated States) Order 2003 and the draft Asylum (Designated States) (No. 2) Order 2003 be approved. These orders had the effect of extending the list of countries (the so-called “white list”) contained in section 94(4) of the Nationality Immigration and Asylum Act 2002 in respect of which asylum and human rights claims would be presumed to be clearly unfounded. 

45. A consequence of a claim being certified as clearly unfounded is that the claimant can only appeal to an adjudicator after removal from the UK (so that, unlike in other cases, notice that a claimant wishes to appeal does not suspend the claimant’s removal). Before a State or part of a State can be added to the list by order, section 94(5) of the 2002 Act requires the Secretary of State to be satisfied that removal to that State will not “in general” violate either the Refugee or the Human Rights Convention.

46. During parliamentary debate on the removal of in-country rights of appeal in clearly unfounded cases, Ministers made frequent reference to the 10 EU Accession States which were advanced with the original amendment to the Bill introducing the “non-suspensive appeals regime” and which were included in the original list contained in sections 94(4) and 115(7) of the 2002 Act. Since the 2002 Act received Royal Assent in November 2002, the Secretary of State has exercised his power under section 94(5) twice (the Asylum (Designated States) Order 2003 and the Asylum (Designated States) (No. 2) Order 2003).

47. It is important to note that the presumption that a claim from one of the countries on the white list is clearly unfounded is rebuttable by evidence and that each case is considered by the Secretary of State on its facts. This point was emphasised by Lord Filkin when commending the two extensions to the white list to Parliament. On 31 March 2003 in commending the first extension to the white list contained in the Asylum (Designated States) Order 2003, Lord Filkin said this
:

“We are satisfied that in all those states there is in general no serious risk of persecution, and that removal to them would in general not breach the United Kingdom's ECHR obligations. We do not assert that the seven states are 100 per cent safe for all residents at all times. No state can claim to be 100 per cent safe. We never argued for that to be the case for the 10 EU accession states listed in the Bill. Indeed, the statute from which I read earlier does not even require that. It uses the term "in general" rather than "universally" the case. However, they are places where persecution and human rights breaches are rare, and, for those reasons, the further seven states merit inclusion on the list.” (emphasis added)
48.
Lord Filkin reiterated this on 4 July 2003 when he spoke in support of the Asylum (Designated States) (No. 2) Order 2003 adding further countries to the white list. On that occasion he said
:

“As with the seven states added by the first order—and, indeed, with the initial 10 EU accession states in the Act—it is not the case that those countries are totally safe for everyone. That is a test which few if any states could claim to meet. Inclusion on the list reflects a general level of safety, not a total absence of any mistreatment. It is for that reason that we continue to give every asylum claim from a resident of a designated country full consideration on its individual merits. The claim would not be refused or certified as clearly unfounded unless we were satisfied, after individual consideration, that the claim fell to be refused and certified.” (emphasis added)
49.
Refugee Legal Centre is concerned to note that states that were acknowledged by the Government not to be “totally safe for everyone” as at 4 July 2003, are now to be deemed by statute never to violate the human rights of those returned there under the proposed third country provisions.

Have existing mechanisms for preventing unfounded human rights claims been shown to be unsatisfactory?

50.
Under existing third country arrangements a human rights claim can be advanced by an asylum seeker regardless of whether the third country is deemed safe for asylum purposes under section 11 of the Immigration and Asylum 1999 Act. However the Secretary of State has the power to certify clearly unfounded human rights claims under section 93(2) of the Nationality Immigration and Asylum Act 2002, thereby allowing removal before any appeal to an adjudicator. The existing certification procedure prevents an asylum seeker delaying removal to the third country by advancing an unfounded human rights claim. We do not believe it has been shown that the existing procedure has been demonstrated to be inadequate or subject to abuse. 

How will the power to add countries to the first and second lists be exercised?

51.
The Refugee Legal Centre shares ILPA’s concern at the power to add countries to the lists, in particular the first list, by order. Our concerns relate not just to safety in the third country, but also to the adequacy of reception arrangements and status determination procedures, including access to legal representation.

52.
Our concerns are exacerbated by our experience of the operation of section 94(5) of the Nationality Immigration and Asylum Act 2002 which enables the Secretary of State by order to add a State or part of a State to the white list as explained above. 

53.
During parliamentary debate on the removal of in-country rights of appeal in clearly unfounded cases, Ministers made frequent reference to the 10 EU Accession States which were advanced with the original amendment and which were included in the original list contained in sections 94(4) and 115(7) of the Act. Since the 2002 Act received Royal Assent in November 2002, the Secretary of State has exercised his power under section 94(5) twice. There are now 24 countries on the section 94(4) list including Albania, Sri Lanka and Jamaica, countries whose human rights records are significantly worse than those of the EU Accession States that originally appeared in the Act and on which parliamentary debate was focussed during the passage of the Bill. 

54.
There was some disquiet amongst peers at the additions to the list contained in both Orders and particularly the Asylum (Designated States) (No. 2) Order 2003. This was partly due to the poor human rights records of the countries that were to be added to the list (including Sri Lanka) and partly due to the Government’s failure to implement assurances that had previously been given that it would establish an advisory panel  on country information with which it would consult before adding countries to the list.

55.
However notwithstanding peers’ disquiet, the order was approved. As Earl Russell said at the conclusion of debate on the draft Asylum (Designated States) (No. 2) Order 2003:

“It is of course a longstanding convention of the House that although it has the power to reject orders moved by the Government, it does so only in wholly exceptional circumstances. The circumstances of this case fall below, but only just below, that level.”

56.
The Refugee Legal Centre is concerned that the power to add to the lists in Schedule 3, particularly the first list, does not contain sufficient checks and balances to prevent future Governments from placing countries on the first and second lists where there may be significant human rights concerns. This concern is aggravated by the legal significance of the human rights deeming provision in Part 2 of the Schedule, as we have sought to explain above. 

Will further legislation be necessary in order for Zones of Protection/Transit Processing Centres to be introduced?

57.
In her evidence to the Home Affairs Committee given on 19 November 2003, the Minister for Citizenship, Immigration and Counter-Terrorism, Beverley Hughes, confirmed that Schedule 3 does not constitute a “back-door way of giving legal authority to the concept of regional processing zones”.

58.
However we are concerned that, if the State in which a regional processing zone is to be located is added to the first list, “the concept of regional processing zones” could be made operational without the need for further primary legislation. This is because Schedule 3 as drafted would allow an asylum seeker to be removed to the country in question without substantive consideration by the UK of the claimant’s asylum or human rights claims by virtue of the deeming provisions in paragraphs 3(2)(b), 5(3)(b) and 6(b). 

59.
Whilst this Government has indicated that it does not intend to use the draft legislation for that purpose, the same would not necessarily be the case in respect of future Governments. We believe that an issue of such fundamental importance as the effective contracting out of the UK’s international human rights obligations should be the subject of express primary legislation.
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� in particular paragraphs 3(2)(b), 5(3)(b) and 6(b)


� The same concern exists in relation to the power conferred on the Secretary of State by clause 11(2) to amend the list of countries contained in section 94(5) of the Nationality Immigration and Asylum Act 2002 (see paragraphs 50 to 55 below). 


� Home Office White Paper: Secure Borders, Safe Haven, paragraph 4.66, February 2002


� Hansard 17 Dec 2003 : Column 1589


� For applications processed at Oakington Detention Centre and for applications and appeals processed through the Harmondsworth “Super-Fast Track” Pilot


� The Immigration and Asylum Appeals (Procedure) Rules 2003, paragraph 40


� The Immigration and Asylum Appeals (Procedure) Rules 2003, paragraph 13, made under the power contained in Nationality Immigration and Asylum Act 2002, s106(2)(g)


� Q143, Minutes of Evidence, Constitutional Affairs Committee Fourth Report 2003, “Immigration and Asylum: the Government’s proposed changes to publicly funded immigration and asylum work”


� Mr Justice Collins in “Asylum and Immigration”, The Middle Templar, Trinity 2003 (although the percentage of successful permission applications given by the Minister of State Beverley Hughes in evidence to the Home Affairs Committee is somewhat higher at “just over 30%”) (oral evidence to the HAC, 19/11/03, Q850) 


� Select Committee on Home Affairs, Report on Asylum and Immigration (Treatment of Claimants, etc.) Bill, Examination of Witnesses 19/11/03 Q850


� 129 successful applications for permission of a total of 228 applications, April-September 2003


� 6 appeals allowed outright, 53 appeals allowed and remitted to an adjudicator for fresh hearing, 60 appeals dismissed, April-September 2003.


� See Constitutional Affairs Committee Fourth Report 2003, “Immigration and Asylum: the Government’s proposed changes to publicly funded immigration and asylum work” and subsequent LSC letter to Immigration Suppliers dated 08/12/03


�Concluding observations of the Committee on the Elimination of Racial Discrimination: United Kingdom of Great Britain and Northern Ireland. 10/12/2003 http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CERD.C.63.CO.11.En?Opendocument>.





� See House of Commons Library Research Paper 03/88 Asylum and Immigration: the 2003 Bill, p52 and ILPA’s Written Evidence to the Constitutional Affairs Committee on this issue 


� Hansard 17/11/03 Column 708W


� Hansard 17/12/03 : Column 1602.  It is clear from what the Minister for Citizenship and Immigration said in closing the debate that this error was not maintained by her.


� Under Immigration and Asylum Appeals (Procedure) Rules 2000, paragraph 16, now only maintained as a transitional provision in The Immigration and Asylum Appeals (Procedure) Rules 2003


� R(Lufti Gashi) v Chief Adjudicator and SSHD [2001] EWCH Admin 916


� See House of Commons Library Research Paper 03/88 Asylum and Immigration: the 2003 Bill, p58


� Now required to be a High Court Judge by Nationality Immigration and Asylum Act 2002 Schedule 5, paragraph 3, although the Bill repeals requirement 


� Appeals in where the Higher Courts have identified such mistakes by the President of the IAT include: R (SSHD) v IAT; S and Others v SSHD [2002] EWCA Civ 539; Kacaj v SSHD [2002] EWCA Civ 314.


�  Select Committee on Home Affairs, Report on Asylum and Immigration (Treatment of Claimants, etc.) Bill, Examination of Witnesses 19/11/03Q848-859, Q857-8


� Nationality Immigration and Asylum Act 2003, s94 as interpreted by the Court of Appeal in Bagdanivicius [2003] EWCA Civ 1605


� Nationality Immigration and Asylum Act 2003, s101, which came into force only on 1 April 2003


�  The first 3 quarters statistics for 2003 indicates that the Government is currently meeting its target to reduce the number of applications to 4500/month constituting a 34% drop from the number of applications made in 2002 see: http://www.ind.homeoffice.gov.uk/default.asp?PageId=3659


� An argument deployed by the Minister for Citizenship and Immigration in evidence to Select Committee on Home Affairs.  See their Report on Asylum and Immigration (Treatment of Claimants, etc.) Bill, Examination of Witnesses 19/11/03


� Hansard 31/03/03 Col 1117


� Hansard 04/07/03 Col 1200


� Hansard 31/03/03 Col 1118


� Hansard 04/07/03 Col 1216
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