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SUMMARY

Amnesty International UK, the Refugee Council and the Refugee Legal Centre believe it is clear that the public wants a system that helps refugees in fear of their lives and deals effectively with those who have been fairly rejected. This Bill would severely damage any prospect of achieving this. 

 

We believe the best way to establish such a system is to get more decisions right first time. Doing this will lead to fewer appeals, speedier results, lower costs and greater public confidence in the system. 

We have numerous concerns about the Bill. However, we do not wish to rehearse in detail all problems arising from the Bill, as other agencies, ILPA in particular, will do so. We do nevertheless wish to focus on Home Office decision making. In addition, we will comment in detail on clause 11 because of its very significant constitutional ramifications and its serious potential detriment to the protection needs of asylum seekers. We will also offer brief comments on Clauses 12 and 13.

KEY POINTS

· The poor quality of initial decision-making is the main cause of delay in the system

· The existing appeals tribunal system is efficient in weeding out weak asylum claims

· The proposals in Clause 11 would put the appeals system beyond the reach of the courts and deny justice to refugees
· The concept of safe countries is flawed, dangerous and should not be extended.
DECISION-MAKING

Amnesty International’s recent study on the poor quality of Home Office initial-decision making highlights three areas where standards of initial decision-making persistently fall short of those expected in a just and efficient asylum determination system necessary to identify those in need of international protection:

· Accurate information relating to the human rights situation in countries;

· Objective consideration of issues relating to the individual credibility of asylum applicants

· Appropriate consideration of allegations of torture and medical evidence.

This report was based on more than 170 cases where asylum was refused received by Amnesty International during 2003.

The Amnesty International report which makes 15 recommendations, is one of many recently published reports calling on the Government to improve fundamentally the quality of Home Office decision-making.  The Government's response to these reports has been limited.  In December 2003 the Government announced that it was in discussions with UNHCR on how it could assist in improving the quality of initial decisions. This is no panacea to fundamental flaws in the decision making process. We fear decision making may deteriorate when the recently announced legal aid cuts bite.

The Home Affairs select committee, in its report on Asylum Applications (26 January 2004) has called on the Government to tackle delays by focusing on getting fair and sustainable decisions at an earlier stage.

CLAUSE 11

What does clause 11 seek to do? 
Clause 11 fundamentally seeks to change the system of determining asylum and other immigration appeals by restricting rights of appeal and access to the higher courts. It proposes the abolition of the 2-tier appellate system (comprising adjudicators and Immigration Appeal Tribunal), and its replacement by a single appeal to a new tribunal, headed by a high court judge, called the Asylum and Immigration Tribunal (AIT).

Decisions of the new AIT will be final, subject to:

· a right for a party to the appeal to apply to the AIT to ask it to review its own decision on the ground that the decision “would have been different but for a clear error of law”. The proposed review will be a paper exercise save in exceptional cases where the AIT will have the power to hold another oral hearing. Following reconsideration of the appeal, the AIT’s decision is final and cannot be further reviewed
;

· a power for the President of the AIT to refer to the Court of Appeal
 a point of law for the Court of Appeal’s advisory opinion. 

The unprecedented and highly controversial aspects of clause 11 concern the restrictions on the power of the courts to intervene when the AIT acts illegally, and when the Home Office attempts to remove an immigrant from the UK illegally. 

Specifically, clause 11:

· abolishes the right of parties to appeal to the Court of Appeal, 

· provides for decisions of the AIT not to be challengeable in the Administrative Court save on the basis that the AIT has acted in bad faith (which is unlikely in practice ever to arise);

· prevents the Administrative Court from intervening or even hearing a complaint even where the AIT acts irrationally, unfairly or otherwise unlawfully
. 

· places the President of the AIT effectively beyond the rule of law unless it can be proved that he or she has acted in bad faith.

· prevents judicial review claims from being brought to challenge removal decisions by the Immigration Service even in cases where the Immigration Service removes an asylum seeker illegally or in error.

Why does the Government say clause 11 is necessary?

The Government says that the purpose of the proposed changes to the appeal system is to prevent those with weak asylum claims “playing the system” by “stringing out” unmeritorious appeals. The Government has observed that the incentive for an appellant to delay the resolution of an appeal is unique to this area of law, and asserted at Committee stage that there can be between 5 and 13 stages to an appeal before finality in a case is achieved
. 

The Government argues that clause 11 is justified by Government figures that show that only 3-4% of all adjudicators’ determinations are changed following appeals to the Immigration Appeal Tribunal and the higher courts
. It is therefore argued that the safeguards inherent in the existing system of judicial scrutiny of asylum and immigration appeals can safely be dispensed with.

What are our objections?

The Government argues that clause 11 is necessary to prevent delays in the system caused by those with unfounded claims “playing the system”. This argument is wrong because:

Under existing arrangements, an appeal cannot be made to the Immigration Appeal Tribunal unless the Tribunal first considers the appellant’s complaint and grants permission. The Tribunal only grants permission if there is an arguable error of law that could have resulted in the case being wrongly decided
. Cases deemed to merit the grant of permission cannot be described as “abusive” according to the President of the Immigration Appeal Tribunal, Mr Justice Ouseley, in his evidence to the Constitutional Affairs Committee
. 

At each stage of the appellate process and in a claim for judicial review, permission of the court is required before a claim can proceed. This ensures that the number of appeals considered by the appellate system decreases as appeals are pursued to a higher level. The Minister’s claim that there are 5-13 stages of review and appeal
 is misleading.
The statistics show that most appeals are not pursued beyond adjudicator level
. Of those that apply to the IAT, the Government’s figures estimate that the majority
 are refused, and unless on an expedited statutory review application, the High Court concludes that permission was refused by the Immigration Appeal Tribunal erroneously, progress no further. Of those appeals that are heard by the IAT, the Government’s figures estimate that 58.8% are either allowed outright by the IAT or else remitted back to an adjudicator.

Most unsuccessful appellants do not pursue an appeal to the Court of Appeal. In 2002-3 the Court of Appeal received 289 applications relating to appeals by asylum seekers and by the Home Office from decisions of the Immigration Appeal Tribunal
. These and the handful of cases deemed appropriate by the higher courts to be heard by House of Lords annually provide authoritative guidance to decision-makers in thousands of other cases, and can hardly be said to cause significant delay in the context of the thousands of other cases passing through the system each year (in the period 01/10/02 to 30/09/03, Government figures show there were 78,050 appeals to adjudicators).

The argument on statistics misses the point

Even if the Government’s statistics are accepted, 3-4% of successful appeals equates to over 3,000 people many of who will have families. These people need adequate safeguards against poor adjudicator decision-making if they are to be protected from persecution. The Bill does not offer such safeguards.

The point of any appellate process is not to deal with large number of appeals, but to deliver a just decision where the first level court got it wrong. The statistical argument deployed by the Home Office could be used to justify the abolition of any appellate court, the House of Lords included.

The Home Office is responsible for significant delay in the system.

Government figures reveal that in 2002, 22% of all appeals to an adjudicator against first instance decisions by the Home Office were allowed
. The Home Affairs Committee felt compelled as a result to conclude in its report on the Bill of 16 December 2003 that
:  

“The real flaws in the system appear to be at the stage of initial decision-making, not that of appeal”. 

The proposed ouster of judicial review is unprecedented in the developed world;

We are unaware of any other developed State having successfully excluded the courts from decisions of an administrative tribunal and the Executive relating to decisions affecting fundamental human rights. Only one other state, Australia, has sort to oust the jurisdiction of the higher courts. This was successfully challenged in the Australian courts last year.

The proposed ouster of judicial review is unconstitutional and risks – according to advice we have received - being struck down by the courts;

The removal of judicial review from decisions of the new AIT and from the Home Office’s removal decisions disturbs the constitutional balance between the different arms of Government, and for reasons of administrative expediency, would allow the AIT and the Home Office to act unfairly and unreasonably without affording to the victims of such acts the protection of the court. For this reason, clause 11 has been described as a “constitutional outrage … almost unprecedented in peacetime” by Vernon Bogdanor
 (Professor of Government at Oxford University). 

The Refugee Legal Centre has received advice from a senior Government lawyer that the UK Courts may well strike down a statutory provision seeking to oust judicial review on the basis that it is unconstitutional. The advice can be found in the news section of the RLC’s website
. 

The proposed ouster of judicial review has been held by the Joint Committee of Human Rights to risk violating the rule of law;

The Committee concluded that:

“We have carefully considered the Government’s arguments, but consider that it could be strongly argued that the ouster of judicial review of tribunal decisions contemplated by clause 11 has not been justified by any argument advanced by the Government. There is a real danger that this would violate the rule of law in breach of international law, the Human Rights Act 1998, and the fundamental principles of our common law” (Joint Committee on Human Rights, fifth report of 2003-4
).

The Committee’s conclusion accords with the strong views expressed by Lord Denning as long ago as 1957 that
:

“If tribunals were to be at liberty to exceed their jurisdiction without any check by the courts, the rule of law would be at an end”.

CLAUSE 12

This clause amends s94 of the Nationality Immigration and Asylum Act 2002. Section 94 provides that if the Home Office refuses asylum and certifies that a case is “clearly unfounded”, the asylum seeker can be removed to the country where he or she fears persecution. Although they retain a right of appeal against the home Office’s decision, that appeal may only be exercised once they have been removed.

We object in principle to s94. It can be of little comfort to a person who has received a poor decision that they can only appeal against that decision after they have been removed to the country where they fear persecution.

The proposed amendment to s94 provides the Secretary of State with much greater scope to add to the categories of asylum seekers that are presumed to have clearly unfounded claims (“the white list”). Not only could the Secretary of State add new countries to the white list, he may also add particular groups within a given country described by such characteristics as race, religion, social group etc). The greater complexity of such categories will increase the incidence of inappropriate certification.

In response to concern expressed during the passage of the 2002 Act, the Government created the post of an independent monitor of s94. This post has just been filled. It is premature to extend the provisions of s94 prior to the first report of the monitor. 

CLAUSE 13 AND SCHEDULE 3

This Clause seeks to reduce the possibility of challenge to a decision to remove an asylum seeker to a third country. The provision deems countries on the First List of Safe Countries to be ones which will not violate the human rights of asylum seekers by removing them to another state which might violate their human rights (“the deeming provision”). And yet there is a long history of the Courts intervening to prevent removal to third countries which cannot in reality be said to be safe. 

The deeming provision represents a distinct judicial review ouster which cannot, in our view, be said to be compliant with ECHR rights.

We share ILPA’s concern at the power to add countries to the lists, in particular the first list, by order. Our concerns relate not just to safety in the third country, but also to the adequacy of reception arrangements and status determination procedures, including access to legal representation. 

Our concerns are exacerbated by our experience of the operation of section 94(5) of the Nationality Immigration and Asylum Act 2002 which enables the Secretary of State by order to add a State or part of a State to the white list (see our comments on clause 12 above). During parliamentary debate on the removal of in-country rights of appeal in clearly unfounded cases, Ministers made frequent reference to the 10 EU Accession States which were advanced with the original amendment and which were included in the original list contained in sections 94(4) and 115(7) of the Act. Since the 2002 Act received Royal Assent in November 2002, the Secretary of State has exercised his power under section 94(5) twice. There are now 24 countries on the section 94(4) list including Albania, Sri Lanka, Jamaica and Bangladesh, countries whose human rights records are significantly worse than those of the EU Accession States that originally appeared in the Act and on which parliamentary debate was focussed during the passage of the Bill. 

We are concerned that the power to add to the lists in Schedule 3, particularly the first list, does not contain sufficient checks and balances to prevent future Governments from placing countries on the first and second lists where there may be significant human rights concerns. This concern is aggravated by the legal significance of the human rights deeming provision in Part 2 of the Schedule, as we have sought to explain above. 

In her evidence to the Home Affairs Committee given on 19 November 2003, the Minister for Citizenship, Immigration and Counter-Terrorism, Beverley Hughes, confirmed that Schedule 3 does not constitute a “back-door way of giving legal authority to the concept of regional processing zones”. 

However we are concerned that, if the State in which a regional processing zone is to be located is added to the first list, “the concept of regional processing zones” could be made operational without the need for further primary legislation. 

Whilst this Government has indicated that it does not intend to use the draft legislation for that purpose, the same would not necessarily be the case in respect of future Governments. We believe that an issue of such fundamental importance as the effective contracting out of the UK’s international human rights obligations should be the subject of express primary legislation.

FURTHER INFORMATION:

Amnesty International UK: Jan Shaw 020 7417 6356

Refugee Council: Imran Hussain 020 7820 3044

Refugee Legal Centre: Deri Hughes Roberts 020 7780 3227
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� clause 11(6)


� for appeals heard in England and Wales


� clause 11(7)


� Hansard, Standing Committee B 20/01/04, cols 222 and 224


� see for example David Lammy’s letter dated 09/02/04 to the Chair of the Standing Committee


� save in a tiny minority of cases where the Tribunal believes that an important point of law needs to be clarified (rule 18 of the Appeals Procedure Rules 2003)


� Evidence of Ouseley J to the Constitutional Affairs Committee on 20/01/04 (HC211-ii), Q68


� see footnote 4 above


� David Lammy’s letter of 09/02/04 to the Chair of the Standing Committee estimates that 57.4% of all appeals (ie 44,746 cases) do not progress beyond the adjudicator stage (page 1 of Annex A, final paragraph)


� David Lammy’s letter of 09/02/04 to the Chair of the Standing Committee estimates that 67.9% of all applications for permission to appeal to the IAT are refused (ie 22,635 cases) (page 2 of Annex A, paragraph 3)


� Civil Appeals Office review of the legal year 2002/3 


� House of Commons research paper 03/88 page 51, Asylum Statistics United Kingdom 2002, paragraphs 25-30 Tables 7.1-2


� at page 22, paragraph 6 


� � HYPERLINK "http://www.timesonline.co.uk/article/0,,482-956700,00.html" ��http://www.timesonline.co.uk/article/0,,482-956700,00.html� 


� http://www.refugee-legal-centre.org.uk  


� HL Paper 35/HC 304, 2/02/04, paragraph 71


� R v Medical Appeal Tribunal ex parte Gilmore [1957] 1 QB 574 at 586
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